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Ieun. [IpoBeneHne aHann3a MeXaHI3Ma 3alUTHI IPaB U 3aKOHHBIX HUHTEPECOB MpeIIpUHIMATEICH, BEISIBICHHE CIIEIl-
N(UKH €ro 3JI€MEHTOB IPUMEHHUTENBHO K c(hepe aHTUMOHOIIOIBHOTO PETYINPOBAHUSL.

Metoasl. MccnenoBanue 0CHOBBIBAETCS HA CHCTEMHO-CTPYKTYPHOM, HHCTPYMEHTAIIBHOM MOAXOAE.

Pe3ysabrarsl. Ha ocHOBe IPOBEAEHHOT0 aHaJIN3a BBISBICHBI CTPYKTYPHBIE OCOOCHHOCTH MEXaHU3Ma 3alUThl IPaB
Y 3aKOHHBIX HHTEPECOB MIPEANPUHUMATETIEH, PACKPBITO COIEPKAHUE DIIEMEHTOB JAHHOTO MEXAHU3MA.

Hayunasi HoBu3Ha. VccnenoBanne crieniuuky 3JIEMEHTOB MEXaHU3M 3allUTHI ITPAaB U 3aKOHHBIX HHTEPECOB MPE-
IIpUHUMATEIIEH MPUMEHUTEIBHO K chepe aHTUMOHOTIOJIFHOTO PEryIMPOBaHUSI.
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Mexanuszm 3alIUTBI IMPpaB U 3aKOHHBIX HHTEPCCOB
MpeANpUHUMATENEH, SBISAACH COCTABHON YacThIO 00IIEro
MEXaHW3Ma IMPABOBOTO PETYIHPOBAHUSA, MPEACTABIACT
co00l cHCTeMy IOPUAMYECKUX CPEACTB, 00CCIICUNBAO-
HIMX peajH3aluio MpeayCMOTPEHHBIX (JOPM U CIIOCOOOB
3aIIUTHl, CYOBEKTHUBHBIX MPaB M 3aKOHHBIX HHTEPECOB
Ha3BaHHBIX CYObEKTOB.

B TonxoBom croBape pycckoro s3bika C. 1. Oxxerosa
TEPMHUH «MEXaHU3M» OIPEIENICH KaK «CHCTEMa, YCTPOHCTBO,

© A6nssimumos P, L., 2015

OIIpEIeIISIIOIINE TOPSI0K KaKoro-IM0o BUIA JESITEIbHO-
ctu» [1]. B npaBe moHsATHE «MeXaHU3M» 0003HaYaeT CIo-
co0 (QYHKITMOHUPOBAHHS, CHCTEMY CPE/ICTB BO3ICHCTBUS.
Tak, Hanpumep, E. B. BaBunun onpenenser MexaHusM ocy-
IIECTBJICHHS ¥ 3aIIUThI CYObEKTHBHBIX IPAKIAHCKUX MPaB
W WCIIONHEHUS O0S3aHHOCTEH KaK «IOCIEIOBATEeIbHYIO,
KOMIUIEKCHYIO OPTraHN3alMIo TIPaBOBBIX CPEACTB U odecIe-
YEHHUE YCJIOBUI, HAMIPABJICHHBIX Ha JIOCTUKEHUE KOHEUHON
IETTH, 3aJI0’KeHHOH B COAEPKAHUH TIpaBa U 00s13aHHOCTH, 1O
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IOPUMYECKOMY U (PaKTHUECKOMY OCYIIECTBIICHHUIO MPaBa
1 UCTIOTHEHHIO 00s13aHHOCTHY [2, €. 114].

Uto ke IpencTaBIseT cO00M MEXaHU3M 3aIlUTHI IIPaB
1 3aKOHHBIX HHTEPECOB NpeNpHHIMAaTeliel B cepe aHTH-
MOHOITIONIFHOTO perynupoBanusa? IIpexre Bcero, HyKHO
CKa3aTh, YTO JAaHHBIH MEXaHHW3M MOXHO PaccMaTPHUBATh
B CTaTUKe M JUHAMUKe (Mexanuzmy 3awumoi epanicoaH-
CKUX Npag CBOUCMBEHHbl He MONbKO OUHAMUYecKue, Ho
U cmamuyeckue COCMOAHU, d MAKHCe MOMEHMblL nepexood
U3 00H020 cocmosnus 8 Opyeoe.). MexaHNU3M 3alUTHI [IPaB
1 3aKOHHBIX MHTEPECOB B CTaTHUKE IPEJICTABISET cOOOM
COBOKYITHOCTh (CHCTEMY) MPABOBBIX JIEMEHTOB (CPEJICTB,
MIPUEMOB) HAIIPaBIICHHBIX Ha MIPeceUeHue NCHCTBUNA HaApY-
HIAIOMIMX MPaBa U 3aKOHHbIE UHTEPECHI PEANPUHIMATENEH
B chepe aHTHMOHOIIOJILHOTO PETYIMPOBAHUSL, @ TAKKE BOC-
CTaHOBJICHHE TOJIOKEHHUS CYIIECTBOBABIIETO 10 HapyIIe-
HUS [IPaB ¥ 3aKOHHBIX HHTEPECOB, BO3MCIICHHE YOBITKOB,
IpecedeHue AeHCTBHI, HapyIIaloIUX MpaBa WIH CO3/ar0-
IIUX yTPO3y WX HApyIIEHHA U T.1. MeXaHU3M 3aIlUTHI [IPaB
1 3aKOHHBIX HHTEPECOB MPEANPUHUMATENCH B cepe aHTH-
MOHOIIOJIBHOTO PEryIMPOBAHUS C TOUKU 3PEHUS TUHAMUKHI
MpeJICTaBIsIET COOOW COBOKYITHOCTB TEX JKE SJIEMEHTOB, YTO
1 B CTaTHKE, OJHAKO PACCMATPUBAEMBIX B MX (DYHKIIHOHUPO-
BaHHU C [ENBI0 00CCIICUCHNUS TIPaB M 3aKOHHBIX HHTEPECOB
IpeArpruHIMareNell B ykazaHHoi cdepe. B nanpHeiimem
YKa3aHHBII MEXaHU3M OyZIeT pacCMaTpPHBATHCS B THHAMUKE.

B menom mpuMeHUTENBHO K chepe aHTUMOHOIIONb-
HOTO PErylIMpOBaHUS MEXaHU3M 3aIIUTHI IPAB M 3aKOH-
HBIX HHTEPECOB MpEeANPUHUMATEIEH TPEeCTaBIsAET OO0t
COBOKYITHOCTBH CPEICTB, IPUEMOB YCTAHOBJICHHBIX 3aKO-
HOJATEIbCTBOM, a TAKXKE, B JI03BOJICHHBIX 3aKOHOAATENb-
CTBOM TI'paHMIAX, CAMHUMH CyOBEKTaMH MpeArnpuHUMa-
TEIBCKOW AESITEIFHOCTH B TOTOBOPE, HAIIPABICHHBIX HA
yCTpaHCHHE BO3HUKAIOMINX BCJICACTBHE MOHOIOIUCTHU-
YEeCKOW JIeSITEIbHOCTH, HEeI00pOCOBECTHOIN KOHKYPEHIIMU
HOCHC}:[CTBI/Iﬁ, IIyTEM BO3MCEIICHUSA y6BITKOB, BOCCTAHOB-
JICHUS TIOJIOKSHHUS CYIIIECTBOBABIIIETO IO HAPYIICHUS, TIpe-
CeueHUs JEeCTBUM, HapyIIAOIIUX IPAaBO WK CO3JA0IINX
YTPO3y €ro HapyIIeHHs.

CrnenyeT oOpaTuTh BHUMaHHE HA COOTHOIIIEHUE TIOHS-
TUH «IeHCTBHE MEXaHM3Ma 3aIUTED) U «Pealiu3alus MeXa-
HU3Ma 3allUThY. «JleficTBHe MeXaHU3Ma» B LIUPOKOM
CMBICJIE BKJIIOYAeT B ceOd HE TOJIBKO MPAaBOBOU pe3yiib-
TaT, HO ¥ WHBIC SBJICHHS, KOTOPhIC HAPSIMYIO C IIPaBOM
HE CBsi3aHbI (BO3/ICHCTBHE Ha NMPaBOCO3HAHUE, ITPABOBYIO
KYyJIBTYPY, OBEJICHUE YYAaCTHUKOB OTHOILEHHI). «Peann-
3amusi MEXaHU3Ma 3alUThDy IPEACTABIAET COO0M BOILIO-
IICHHE TIPABOBBIX CPEICTB, HOPMATHUBHBIX YCTAHOBJICHUH,
MpeANUCcaHuil (COCTABIISIONINX COJIEPKAHNE MEXaHN3Ma)
B pEaJIbHYIO JKU3Hb, B [TOBEJICHNUE CYOBEKTOB, CBSI3aHHOE
¢ obecrnieueHNEM TIpaB M 3aKOHHBIX WHTEPECOB MPEIIpHU-
HUMarTelel B yka3aHHOH cdepe.

Takum oOpazom, ¢ GopMaIbHO-IOTUYECKHUX MO3U-
nuii 6ojiee IMTUPOKUM TOHATHEM SIBISETCS «ICHCTBHE

MEXaHHU3Ma», CIEe0BATEIbHO, MOJKHO CKa3aThk, YTO JaH-
HBIE TIOHATHS COOTHOCSITCSI KaK POZIOBOE M BHIIOBOE.

B ropummdeckoil muTepaType ps aBTOPOB camy
3al[UTy HapyIIEHHOIO MpaBa pacCMaTPUBAIOT KaK MeXa-
HU3M, KaK COBOKYITHOCTh TPaBOBBIX TpreMoB [3]. OqHako
MPEACTABISACTCS, YTO JAaHHOE YTBEPIKACHHE SBICTCS
HETOYHBIM, TaK KaK 3allliTa HapyIICHHOTO IIpaBa ecTh Jesi-
TENBHOCTh COOTBETCTBYIOIIMX JIUII, OPIaHOB, KOTOPast CBS-
3aHa C MPIMEHEHHEM JIEMEHTOB MEXaHU3Ma 3aIIHTHI.

B.B. ByTHeB mon MeXaHU3MOM 3aIUTHI CyOBEKTHB-
HBIX MPaB ¥ UHTEPECOB MOHUMAET B3SATYIO B €UHCTBE
CHCTEeMY NPaBOBBIX CPEJCTB, IIPU IMMOMOIIH KOTOPHIX 00e-
CIIEYNBAETCS] BOCCTAHOBJICHHE HAPYIICHHBIX CyOBEKTHB-
HBIX INPaB, 3alllUTa OXPAHSIEMBIX 3aKOHOM HHTEPECOB,
pa3pelieHne MPaBOBBIX CIIOPOB U YCTPaHEHHE MHBIX IMpe-
MATCTBHUH B peann3amnuy CyObeKTHUBHBIX mpas [4, c. 16].
[To MHEHUIO HA3BaHHOTO aBTOpPa, HOPMATUBHYIO OCHOBY
MeXaHN3Ma 3alUThl 00pa3yIoT: a) OXpaHUTEIbHbIE HOPMEI
MaTepHUaJIFHBIX OTpaciel mpaBa, KOTOPBIE MPeIyCMaTPH-
BAaIOT CYOBCKTHBHBIC H OOBEKTHBHEIC ITPE/IEITBI KOH(IIKT-
HOW cutyanmu; 0) ropuandeckue (GpakTel, MOPOXKIAIOIINE
3Ty cUTyanuto (IpaBoHApyIICHUE, OCIIapUBaHKUE CyObeK-
THUBHOTO IIPaBa, Pa3UIHbIC IOMEXH B €r0 OCYIIECTBICHUN
1 T.IL.); B) IpaBa ¥ 00sI3aHHOCTH CYOBEKTOB KOH(MIIMKTHOH
CUTYyallMH 10 UCTIONBb30BAaHHIO M TPUMEHEHHIO CIIOCOO0B
3aIUTHl CyOBEKTUBHBIX MIPAB; T) CPEICTBA TOCYAAPCTBEH-
HOTO 00eCITeYeHHS MMOBEICHHS CYObeKTOB KOH(PIUKTHOM
cutyarum» [5, ¢. 9—10]. Onnako, Ha Hall B3MJISA, B IaH-
HOM CIIyyae HeoOXOAMMO BECTH peyb HE O HOPMATUBHOM
OCHOBE MEXaHW3Ma 3allUTHl, a 00 3JIEeMEHTax JaHHOTO
MEXaHU3Ma B LIEJIOM.

Heo0xonmuMo OTMETHTh TaKXkKe, YTO B IOPHINYECKOM
JUTEpaType, o aHAJIOTHH CO CTPYKTYPOil MeXxaHU3Ma Ipa-
BOBOTO perynupoBanus [6, c. 398—401] BeraenstoT cuemy-
IOIIHE YIEMEHTHI MEXaHM3Ma 3aIlUThl IPaB:

e IOPUANYECKHE HOPMBI, PEryIHpYIOIre 00IIeCTBEH-
HBIC OTHOIICHHUS B pa3pelIeHUH KOH(IINKTA;

e IPaBOOTHOILIEHHUS, B pAMKaX KOTOPBIX OCYIIECTBIIS-
I0TCSI CIIOCOOBI 3aIINUTHI CyOBEKTHBHBIX TIPaB;

e aKTHI pealn3alliuy IpaB 1 00I3aHHOCTEH B pazpere-
HUU KOH]IHKTA [5, ¢. 9].

[IpencrapisieTcs, 4TO Ha3BaHBIM MepedeHb HEOOXO-
JIIMO JOTIOJIHHUTH €II¢ OTHUM 3JIEMEHTOM, a UMEHHO IT03H-
nuel «opuauaeckne GpaxTe. TakuM 00pa3om, MpUMEHH-
TEJIBHO K pacCMaTpUBaeMoOl cepe CTPyKTypa MEeXaHH3Ma
3aIIUTHI ITPaB ¥ 3aKOHHBIX HHTEPECOB MPEANTPUHUMATENCH
MOYKET BBHITJISICTH CICIYIOIIAM 00pa3oM:

e IOPHIUYECKHE HOPMBI, PETYIUPYIOIIUE OOIIECTBEH-
HbI€ OTHOILIEHHUS 10 3aILUTE MPaB U 3aKOHHBIX HHTEPECOB
TpeanprHIMaTeNnel B cepe aHTHMOHOTIONBHOTO PeTyiIH-
poBaHus;

o 1opuanyeckue (akKThl, CTOSAIINEC B OCHOBAHUU BO3-
HUKHOBEHHUSI OXPAaHUTEJIbHBIX MPABOOTHOUICHUH IO
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3alUTe MIPAB U 3aKOHHBIX HHTEPECOB MpeAIIpUHUMAaTeNel
B cpepe aHTUMOHOIIOJIFHOTO PEryJIHPOBaHNU;

e OXpaHMTEJIbHBIC IPABOOTHOLICHHUS, B PAMKaX KOTO-
PBIX OCYLIECTBISIFOTCS (DOPMBI M CLIOCOOBI 3aIUTHI CyOb-
eKTHUBHBIX MIPaB M 3aKOHHBIX HHTEPECOB MpEAPHHIMATE-
TIei B Ha3BaHHOMH cdepe;

e aKThl peaju3aluy (IPaBONPUMEHHUTEIbHBIC AKThI)
10 3aIIUTe NPaB ¥ 3aKOHHBIX UHTEPECOB B chepe aHTUMO-
HOIIOJIBHOTO PETYIINPOBAHMS.

HyXHO 0TMEeTHTb, UTO JaHHAsI CTPYKTYpa MEXaHNU3Ma
HE SIBIISICTCA CTPOTO «CTAaTUYECKON», TaK KaK CBA3b MEXKIY
YKa3aHHBIMHU JJIEMEHTAMH HCCIIEAYEMOI0 MEXaHN3Ma HOCHT
HE «IMHENHBIH» XapakTep, Korna npeaiecTBYOUUN die-
MEHT 00yCIIaBJIMBAET MOCIEAYIOMNN U T.J., a SABISETCS
Goree CI0XKHOM — KOMIIOHEHTHI JAHHOTO MEXaHU3Ma MOTYT
CTPOUTHCSI HE TOJIBKO HA JABYCTOPOHHEH, HO M1 MHOTOCTO-
poHHeit ocHoBe. Tak, «3aBepIuaromniee» 3BeHO B YKa3aHHOH
CHCTEME — aKThl pean3aliy NpaB U 00s3aHHOCTEH — CBSI-
3aHO C MCXOJHBIM €€ 3JIEMEHTOM — IOPUIMYECKUMH HOP-
MaMH — HO He IIPSIMO, a Yepe3 TaKHUe MIEMEHTBI, KaK IOpHIH-
yeckne (haKTbl, OXpaHUTEIIbHBIC TPABOOTHOIICHHSI.

JlaHHBIN MeXaHU3M MIPUBOAUTCS B ICHCTBUE PU 00pa-
IIEHNN CyOBEKTa MPeANPHHNMATEIBCKON AEATETBHOCTH 3a
3aIIMTON HAPYIICHHBIX MPaB U 3aKOHHBIX HHTEPECOB MO0
BCJIEZICTBUE JIEMCTBUM caMOil CTOPOHBI, UbH ITPaBa U 3aKOH-
HbIE HHTEPECHI HAPYIICHBI (HalIpUMep, TIPY CaMO3aIINTe).

Heo0xoauMo OTMETHTH, UTO B JIMTEpAaType HEKOTO-
pBIE aBTOPHI K 3JIEMEHTaM MEXaHU3Ma 3alUThl TPakKJaH-
CKHUX TIpaB OTHOCST CIIOCOOBI, (POPMBI 3aIUTHI IPaXkaH-
ckux mpas [7; 8,c. 67].

Jlymaercsi, 4To MOMOOHOE CYXJIEHHUE JOIyCTUMO
B CIIyuyae pPacCMOTPEHMsI MEXaHU3Ma 3alllUTHl B IIHPO-
KOM CMbIcie. BmecTe ¢ TeM B cenuanbHOM MOHHMMA-
HUU MEXaHHW3Ma 3aIlIUTHI IIPH PACCMOTPEHUHU CIIOCOO0B
1 (opMm 3aIIUTHI IpaBUIIbHEH Oy/IeT BECTH Pedb O TOM, KaK
UCTIONB3YIOTCSI CPEICTBA paCCMaTPHBAEMOT0 MEXaHU3Ma —
C TIOMOIIBI0 TOTO MIIM MHOTO CIoco0a, Wiu B TOW WIIN
nHo# hopme. VIHBIMU clTOBaMH CTTOCOOBI M (POPMBI HE BXO-
JIAT B MEXaHU3M 3allUTH, a ABIAIOTCA OTPaXKEHUEM TOTO,
KakMM 00pa30M HCIIONB3YIOTCS ONPEIEICHHBIE CPEACTBa
Ha3BAaHHOTO MEXaHHM3Ma B ITPOIIECCE 3AIIUTHI IIPaB M 3aKOH-
HBIX MHTEPECOB MpeaIpUHIMaTENeH.

C TeopeTH4ecKHX U MPAaKTHYECKUX MMO3ULUI MPeICTaB-
JSIET MHTEPEC MCCIICIOBAHNE COIEPKAHMUS JIEMEHTOB YKa-
3aHHOTO MEXaHM3Ma 3allUThI IPaB U 3aKOHHBIX HHTEPECOB.

1. HKOpumuueckue HOPMBI, PEryaupyOIIHe 00IIe-
CTBEHHbIE OTHOLICHUSI 110 3aIUTE TIPaB U 3aKOHHBIX HHTE-
pecoB B cdepe aHTUMOHOIIOJIFHOTO PETYJINPOBAHUS 007a-
JIAIOT PSIJIOM 0COOEHHOCTEH CBSI3aHHBIX CO CIIeU(pUKOI
KOHKYPEHTHBIX OTHOUIEHUH. B 3TO# CBA3M BO3HHKAET
HE0OXOAMMOCTh B TIPAaBMJIBHOM IPUMEHEHUN HOPMAaTHB-
HOH OCHOBBI JaHHOTO MexaHu3Ma. [Ipencrasnsgercs, 4To
JIlaHHbIE HOPMBI HEOOXOIMMO MPHUMEHSTh C YUYETOM 0CO-
OGeHHOCTEH ceprl, yIUThIBas OaTaHC HHTEPECOB CTOPOH,

TaK KaK OAWH U3 YYaCTHUKOB JaHHBIX HpaBOOTHOIHeHI/Iﬁ
SABIIAETCS YKOHOMHYECKH Oojee cimaboii ctopoHOH. DTO
HaJlaraeT OTIICYaTOK Ha NMPUMEHEHNE COOTBETCTBYIOIINX
HOpPM IIpaBa M MX TOJKOBaHHE. B wacTHOCTH 3TO KacaeTcs
Cl'IeLH/I(bI/IKPI pcanns3ann UMICPpaTUBHBIX HOPM B Ha3BaH-
HOM cdepe. Tak, HampuMep, YCTAaHOBICHHBIN B TPpayKIaH-
CKOM TIpaBe IPHHIUII CBOOO/IBI JOTOBOPA, B COOTBETCTBUU
C KOTOPBIM TpaXkJaHe M IOPUANYECKUE JINIA CBOOOIHBI
B 3aKJIIOUCHHUH JI0TOBOPA, MMEET UCKIIOUCHUE IPUMEHHU-
TEJIFHO K TeM XO3SHCTBYIOIINM CyOBEKTaM, KOTOPBIC 3aHH-
MalOT JIOMHUHHPYIOIEE TMOJOXKEHHE Ha ONpeacieHHOM
PBIHKE — UM 3allpCIIacTCAd OTKA3bIBATHCA OT 3aKJIIOYCHUA
JIOTOBOPA, HaBsI3bIBATH YCIOBHSI IOTOBOPA.

H. . Kneiin, oTMedas TeHAEHIMIO POCTa KOJIMYEeCTBa
HOPM, OIpaHHYUBAIOIIUX CBOOOIY J0TOBOPA, CBSI3BIBACT
eé ¢ HeOOXOMUMOCTBIO 3aIUTHI IIPAaB U UHTEPECOB JKO-
HOMHUYECKH Oosiee cadbIX MM YKOHOMUYECKH 3aBHCH-
MBIX CTOPOH JIOTOBOpPA, & TaK K€ MyOJMYHBIX HHTEPECOB
[9, c. 27-33].

B oTHOMIEHUSX, CBA3aHHBIX C MIPEATIPUHIMATEIBCKOH
JIeSITENIFHOCTBIO CTOPOH JIOrOBOpa, B paccMarpuBaeMoi
chepe, MOXKET OBITH JOMYIIEHA OOJIbINAs CTEIEHB JOr0-
BOPHOIT CBOOO/BI, UEM, CKa)KEM, B OTHOILIECHUSIX MPEATIPH-
HHUMATeIeH ¢ MoTpeOnTeNIIMH WITH TPasKAaH MEXy coOon
[10]. OnHako cBOCOOPA3HBIM MPECIIOM JOTOBOPHOM CBO-
607BI B NMPEAPUHUMATEIBCKAX OTHOUICHUAX SIBIISIETCS
HapyIIeHne OanaHca HHTEPECOB CTOPOH.

Kak neogHOkpaTHO yka3biBal KOHCTUTYLHOHHBIH
Cyn Poccuiickoit denepanuu, B cuily KOHCTUTYIIHOHHOTO
MPUHINIA CIPABEUINBOCTH, MPOSIBIIIONMIETOCS, B YaCTHO-
CTH, B HE0OXOIUMOCTH oOecCTIeUeHUs OaaHca mpaB u 00s1-
3aHHOCTEH BCEX YUYaCTHHKOB PHIHOYHOTO B3aUMOJICHCTBUS,
cBoOoa, IpU3HaBaeMas 3a JIMIAMH, OCYIIECTBISIIOLINMHU
MPEANPUHAMATENIECKYI0 U HHYIO HE 3aIllpPEUICHHYI0 3aK0-
HOM SKOHOMHYECKYIO JISITeIbHOCTh, PaBHO KaK M rapaH-
TUpyeMas UM 3alIUTa J0JDKHBI ObITh ypaBHOBEILIEHBI 00pa-
IIEHHBIM K 3TUM JIIaM (IPEXAE BCETO K TEM U3 HUX, KTO
3aHUMaeT JOMHMHHUpYIOLIEe MOJOKEHHE B TOW WIIM MHOH
cdepe) TpeObOBaHMEM OTBETCTBEHHOI'O OTHOILIEHHUS K IIpa-
BaM U cB0OOO/IaM TEX, KOTO 3aTParuBacT UX X03siCTBEHHAs
JIeATSIBHOCTS [11].

HopmaTuBHEIHA 371eMEHT MEXaHHM3Ma 3aIlNThI TPak-
JAHCKHX IIpaB W 3aKOHHBIX MHTCPECOB NPECAINIPpUHUMATE-
nei B chepe aHTUMOHOIIONBHOTO PETYINPOBAHNS COCTOMT,
BO-TIEPBBIX, B 3aKPETUICHIN 00s3aHHOCTEH aHTUMOHOTIONb-
HOTO OpraHa B 3aKOHE; BO-BTOPBIX, B 3aKPEIUIEHHH OCHO-
BaHUU U yCJIOBUN BO3HUKHOBEHHUS Y NpeaIIpUHUMATENeH
IpaBa Ha 3allUTY; B-TPETHUX, B 3aKPEIJICHUH OCHOBA-
HUI BO3HUKHOBEHHSI Y OPTaHOB TOCY/IapPCTBEHHO BIaCTH,
XO3SUCTBYIOUIMX CYObEKTOB 0053aHHOCTH MO BO3MeIIe-
HUIO Bpeaa (YOBITKOB) MpenpuHUMATENeH, a TakKe Tpe-
TBUX JIUIL ¥ JIP.

Kak ormewaeTcss B JuTeparype OTCYTCTBHE KOH-
KPETHBIX HOPM 3aKOHA, 00ECIEYNBAIONINX 3ALIUTY MPaB,
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CYIIECTBEHHO CJICP)KUBACT JCHCTBHE MEXaHH3Ma 3allIUThI
rpaxknaHckux mpas [12, c. 175].

2. FOpuandeckue GaxTel, CTOSIINE B OCHOBAHUH BO3-
HUKHOBEHUSI PABOOTHOLICHUIT 110 3aIUTE MPaB M 3aKOH-
HBIX MHTEPECOB MpeIIpUHUMATENIeH, B cepe aHTUMOHO-
MIOJBHOTO PETYINPOBaHMs 00aatoT crierudukoit. O0mmm
IOPUIMYECKUM (DAKTOM SIBIISICTCS IPOTHBOIIPABHOE IPHYH-
HEeHHue Bpeza JIM00 yrpo3a, MoTeHIaIbHas OITACHOCTh €T
npuanHeHus. Hy)HO OTMETHTB, 4TO I0pUANIECKUe (haKThl
SIBIISTIOTCSI IMEHHO TEM JIEMEHTOM MEXaHU3Ma 3alllUuThl
npaBa, KOTOPBIH M MPUBOJMT B IBWKEHHE BECh ITOT MeXa-
HusM. FOpuanueckue GakThl IpeacTaBIsoT co0o0it mpea-
YCMOTpPEHHBIE HOPMaMH IIpaBa KOHKPETHBIC KU3HCHHBIC
00CTOSITENbCTBA, C HAIMYNEM HMJIH OTCYTCTBHEM KOTOPBIX
CBA3BIBAIOTCA BO3SHUKHOBCHUEC, U3BMCHCHUEC, TPEKPALLICHUEC
mpaBooTHoIIeHuii [ 13, c¢. 378-379].

OnHaKko HY)XHO OTMETHTh HEKOTOPYIO YCIOBHOCTB
Ha3BaHHOTO OIPEJIEIICHUs, KOTOpasi COCTOUT B TOM, YTO
rpakAaHCKKE IIPAaBOOTHOIICHUST MOTYT BO3HUKATh U3 (ak-
TOB IIPSIMO HE MPETyCMOTPEHHBIX HOpMOH rpaBa. Kak oTMe-
YaeTcsl B UCCIIEJOBAHUSIX, HY)KHO UCXOIUTD U3 ITOJIOXKEHHS,
YTO HOpMa [TPpaBa yCTaHABJINBAET OOIIYIO TPABOBYIO MOJIEIIb
00CTOATENBCTB, HATUYNE (OTCYTCTBHE) KOTOPBIX ITOPOXK-
JlaeT cooTBeTCTRYIOLIME nocnenctaus [ 14, ¢. 30]. Hopmamu
IpaBa HE MOTYT OBITh HPETYCMOTPEHBI aOCOJIOTHO BCE
IOPUANYECKH 3HAUMMBIE OOCTOATENBCTBA, C KOTOPBIMHU CBSI-
3bIBACTCS HACTYTUICHHE IOPUANYECKHUX TOCIEICTBHHA.

O.A. KpacaBuukoB yka3bIBasi, B 3TOH CBA3H, Ha HEJO-
IIyCTUMOCTD (bOpMaJ'H)HOFO TIMOHUMAaHMSA CBA3U MEXKIY IOpH-
JM4YeCKUMH (haKTaMH ¥ HOPMaMH 1IpaBa, OTMEYaIl «HEIb35I
MIPEACTaBIATH cebe, OynTo OBl IopuaAnYecKas 3HaYMMOCTb
TOTO WJIM MHOTO SIBJIEHUS (0OCTOSITEILCTBA) TOJKHA OBITH
IPUJaHa TOJIBKO TOMY (haKTy, KOTOPBIH HPSAMO, KaK TaKo-
BOIi, yKa3aH B CTPOTO ONpeAeiieHHONH HOpMe TpaBay [15,
c. 76-77]. Ilo MHEHHIO Y4YE€HOrO, MPaBOBOE 3HAYECHUE
JIOJDKHO OBITh ITPU3HABACMO TAKKE U 3a (DAKTaMH T€X OTHO-
LIEHUH, KOTOPbIE UMEIOT JIMIIb TUIIOBOE PETYIUPOBAHUE
WJIN K 3TUM OTHOUICHHSIM NPUMEHSIOTCSI HOPMBI TIpaBa 1o
aHaJIOTHH (aHAJIOTHUS 3aKOHA U aHAIorus mpasa) [15, ¢. 85].

IOpuanyeckue GaxThl, JekKaIIue B OCHOBE OTHOIICHUI
T10 3aIMTE MPaB ¥ 3aKOHHBIX HHTEPECOB MPEAIPHHUMATE-
Jei B cepe aHTHMOHOIIOJILHOTO PEryJIHMpOBaHUs, OTHO-
CATCA K PA3IMYHBIM OTPACIIsIM paBa (aAMHHUCTPATUBHOMY,
rpaXkIaHCKOMY, YTOJIOBHOMY). Tak, Ha3BaHHBIC OTHOIIE-
HUSI MOTYT BO3HHKATh Ha OCHOBaHMH IOPHIMUYECKUX (pak-
TOB aAMUHHUCTPATUBHOI'O XapaKTepa, UMCIOIUX IHUPOKOEC
pacnpocTpaHeHHe U 3HaYE€HHE B paccMaTpuBaeMoii cgepe.

Ha ocHoBanmum pemnieHnst aHTHMOHOIIOIBHOTO OpTraHa
y HOTEPIEBIIEr0 BO3HUKAET IPAaBO TPEOOBAHUS OT BHHO-
BHOM CTOPOHBI BOCCTAHOBUTH MOJIOKEHHE, CYIIECTBOBAB-
mee 10 HapyIIeHHs, BO3MEIICHIE YOBITKOB, TpeOOBaHNE
COBEPIINTD OTpe/ieTIeHHbIe IeiicTBrs. Tak, Hapumep, mpu
pacnpocTpaHeHNH HeI0OPOCOBECTHOM PEKIIaMBbI IIPETPH-
HUMAaTeNIb MOXKET OOPaTUTHCS B @aHTUMOHOIIOJIBHBIH OpraH.

AHTHMOHOITOJILHBIN OpraH B ClIy4da€ HaJIU4us MPU3HAKOB
HapymeHus: 3aKOHa O 3alUTe KOHKYPEHIUH IPUHIMAET
COOTBETCTBYIOIIEE perieHre. Ha ocHOBaHMM akTa aHTUMO-
HOTMOJBHOTO OpraHa IpeJIpUHUMATEIb MOXKET B3bICKATh
MIPUYNHEHHBIC €My HEHaAJIeKaIel pekIaMoil yObITKH.

C TeopeTHUYecKOi M MPaKTHIECKOW TOUEK 3pPEHUS
BBI3BIBAET HHTEPEC BOIPOC O TOM, KAKOE€ BIMSIHHE OKa3bl-
BarOT aAMUHUCTPATUBHBIC aKThl HAa OTHOILICHUS 10 3alIUTE
MIpaB ¥ 3aKOHHBIX WHTEPECOB MPEANPHHUMATEIEH B pac-
cMmarpuBaeMoit cdepe?

Hyx#no orMeTuts, uto O. A. KpacaBunkoB, paccMaTpu-
Basl BO3ACHCTBHE aJMHUHUCTPATHBHO-IIPABOBBIX aKTOB Ha
JIBIDKCHUE TPAXKIAHCKUX NTPABOOTHOIICHHUH, BBIZICISII JBE
OCHOBHBIE (DOPMBI TAKOTO BO3JCHCTBUS: MPSIMOE U KOCBEH-
Hoe [15, c. 182]. «Tak, Harpumep, mpssMoe BO3AEHCTBHE Ha
BO3HHKHOBEHHE, N3MEHEHNE MM TIPEKPAICHUE TPaXKIaH-
CKHX IIPABOOTHOILICHUI MOJKET HIMETh MECTO B CHIIY TOTO,
YTO: ) aIMUHUCTPATUBHBIN aKT SIBIAETCS CAMOCTOSTEIbHBIM
OpUANYECKAM (DAKTOM TS PAaBOOTHOIICHUH; 0) aMUHU-
CTPaTHBHBIA aKT BXOJHUT B IOPUAMYECKUI cocTaB (DaKTOB,
BO B3aMMOJICHCTBHU C KOTOPBIMH NIPHBOJIHUT K HACTYIIJIC-
HHUIO ONPEACTICHHBIX IOPUIANYCCKUX HOCHC}ICTBI/Iﬁ (BJ'H/IHHI/IC
aJIMMHHCTPATUBHBIX AKTOB Y€PE3 aAMHHUCTPATHBHO-IIPABO-
BbIe OTHOIIEHUS ). KOCBeHHOE BO3/1eHiCTBHE HA BOSHUKHOBE-
HUE, I3MEHEHUE WU TPeKpalleHne rPaskaaHCKO-TIPaBOBBIX
OTHOUIECHMH aIMUHUCTPATUBHO-TIPABOBBIE AKThl OKA3bIBAIOT
B TEX CIy4asx, KOTJIa Ha3BaHHBIC aKThl BBICTYIAIOT B Kade-
CTBE MPE/IIOCHUTKN (POPMUPOBAHHMS ONPEACICHHOTO FOPHIH-
YECKOT0 COCTaBa, HE BXO/A B ATOT MOCICAHUI».

Hdymaercs, 9To B paccMaTpuBaeMon cdepe yKazaH-
HBIC aKThl OKa3bIBAIOT KAK KOCBEHHOE BO3/ICHCTBHE HA BO3-
HUKHOBEHHE PacCMaTpUBAaEMBIX OTHOIICHUH, Tak U Mmps-
MOE€ BO3/ieHicTBHE. DTO CBSI3aHO C TEM, YTO B OHOM CIIydae
YKa3aHHBIE aKThl, BHICTYNasl B Ka4eCTBE IPEAIIOCHUIKA
(opMHPOBaHHS OIIPEECIICHHOTO IOPUAMYECKOTO COCTaBa,
HEMOCPEACTBEHHO HE BXOAAT B HErO, a B IPYIUX aAMUHU-
CTpaTHBHBIE aKThI Yepe3 aIMHUHUCTPATHBHBIC OXPAHUTEIh-
HBIC IIPABOOTHOIIEHHUS OKAa3bIBAIOT HEMOCPEICTBEHHOE
BJIMAHUC HAa BOZHHUKHOBCHHE OXPAHUTCJIBHBIX I'paXAaH-
CKO-ITPaBOBBIX OTHOIIIEHUH 1O BO3MEIIEHUIO Bpenaa. Tak,
B KaU€CTBE KOCBEHHOTO BIIMSIHHSI MOXKHO TTPUBECTH IIPUMED,
KOTJIa aHTHMOHOIIOJIBHBIM OpraH MO pe3yJbsTaraM paccMo-
TPEHUS JeTia O 3JI0yNOoTPeOICHUN X035 HCTBYIOINM CyOBeK-
TOM CBOHIM JIOMUHHPYIOIINM TTOJI0KEHHEM B popMe HeoOo-
CHOBaHHOTO OTKa3a OT 3aKJIIOUEHHUs I0T0BOpA BBIIAET, IpU
HaJIMYMU COOTBECTCTBYIOLICTO XO[laTaﬁCTBa MOTCPHIEBLINX,
MIPEANMCaHue O 3aKIIOUCHUN JoroBopa. [laHHOE mpennu-
CaHME BBIMIOJHIECT BCIIOMOTATEIbHYIO POJIb, BOCITOIHSIS
OTCYTCTBYIOIIHMI IOPUINYECKUHN (aKT — aKLEeNT, IPUBOJISL
OTHOLICHHUSI MEXKAY CYOBEKTaMH MpeNIPUHUMATENCKON
JIEATETbHOCTH B HOPMAJIbHOE COCTOSTHHE.

ITo muennro O. A. KpacaBumkoBa, Hanbosee CIIOX-
HBIM MMPAKTUYCCKU U UHTCPECCHBIM TCOPETUUCCKU ABJIACTCA
BOTIPOC «O CyAb0€» Tpa’kAaHCKO-TIPAaBOBOTO OTHOILIEHHUS,
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BO3HHUKAIONIET0 M3 aIMHUHHCTPATUBHOTO aKTa M I'paxK-
JTaHCKO-IIPABOBOM CHEIKU, AEHCTBYIOIIMX B OJHOM IOpH-
TUYECKOM COCTaBe, B Clydae OTIMaaaHds (OTMEHBI HIIU
M3MEHEHUs) aIMHUHUCTpaTUBHOTO aKkTa. [Ipeacrasnsercs,
4TO B CJiyda€ OTMECHBI NPCANINCAaHUA aHTUMOHOIIOJIBHOT'O
opraHa 3aiHTEepPECOBaHHAs CTOPOHA BIIpaBe TpeOOBaTh pac-
TOP>KEHHsI COOTBETCTBYIOIIETO JOrOBOpA JINOO €ro u3me-
HCHUA, HO C HCC HC CHUMACTCA 00513aHHOCTE BO3MCILICHU
JIPYTO# CTOPOHE YOBITKOB B CBSI3M C I3MEHEHHEM JIOTOBOPA
WM €T0 aHHYINPOBAHUEM.

3. OxpaHHTENbHbIE NPABOOTHOIICHUS, B paMKax
KOTOPBIX OCYIIECTBIICTCS PeaTH3allis MEXaHH3Ma 3aIIUThI
CYOBEKTUBHBIX IPaB M 3aKOHHBIX HHTEPECOB MPEIIPUHU-
Mareneil B cepe aHTMMOHOIIOJIBHOTO PETYIHPOBAHHS
HaIlpaBJICHLI Ha 3allIUTYy HAPYIICHHBIX MTpaB U UHTECPECOB,
BOCCTAHOBJICHHE IPABOBOTO IOJIOKEHUS, CYIIECTBOBAB-
IIETO 10 IPaBOHAPYIICHHUS, BO3MEIIICHHAEC YOBITKOB.

OXpaHHUTENbHbIE NPABOOTHOLICHUS B MEXaHH3ME
3aIIMUTHI MIPaB 3aHUMAIOT LIEHTPAJIbHOE MECTO, TaK Kak
MMCHHO B WX paMKaX OCYIICCTBIACTCS 3allWTa IpaB
1 3aKOHHBIX HHTepecoB. OHU NMPECTABISIOT co00i (Gopmy,
B KOTOpOﬁ MOXET p€aIM30BbIBATHCA 3allUTa PETYJISATUB-
HBIX CYOBEKTHBHBIX TPAXKTAHCKUX TpaB. Kak oTMedaeTcs
B FOPUIUYECKOHN JIUTEpaType, OXpaHUTEIbHBIC TPaXKIaH-
CKHE MPaBOOTHOIICHHS CYNIECTBYIOT BCJICIICTBHE HApYIIIe-
HHUSI TIPABOBOM HOPMBI M CYOBEKTHBHBIX mpaB [16, c. 15].
HyxHo cka3are, 4TO B paMKaxX OXpPaHUTEIHHOTO ITPaBOOT-
HOIICHUS 3aIllNTa HapyIICHHBIX MTPaB ¥ 3aKOHHBIX HHTEpE-
COB OCYILIECTBIISIETCS] KAK CAMOCTOSITEIbHBIMU JICUCTBUSIMU
YIPaBOMOYCHHBIX JHI] (ITOTEPIICBIINX), TaK U B IOpHUC-
JMKITIOHHOM TIOPSI/IKE KOMIICTCHTHBIMU OpraHaMHU rocy-
napcrBa. Kpome Toro, jmiio, HapylmBIiee mpaBo, MOXKET
JIOOPOBOIBHO BO3MECTHTH MIPUYHHEHHBIH BpEI.

OCO00CHHOCTBIO OXpPaHUTEIBHBIX OTHOIICHUH B pac-
cMaTpuBaeMoH cdepe SBISETCS TO, YTO OHH MOTYT BO3HH-
KaTh KaK HA OCHOBaHHU HAPYLIEHUS] HOPM KOHKYPEHTHOTO
3aKOHOJATEIBCTBA B paMKax PETYASTUBHBIX OTHOIICHUH,
TaK W U3 00s3aTebCTB BCIICACTBHE NTPUUMHEHUS Bpela,
JIEJIMKTHBIX IIpaBOOTHOLIEHUH. [IpaBoBoe 3HaueHue oxpa-
HUTEIHHOTO TPAaBOOTHOIICHHS 3aKII0YaeTCS B BOCCTAHOB-
JICHUU TTOJIOKEHHS, KOTOPOE CYIIECTBOBAJIO 10 HAPYIICHHS
mpaBa (T.€. B 3aIIUTe TPAXKIAHCKOTO 1IPaBa).

Crenyer OTMETHUTh, YTO MPU HAPYLICHUH MIPaB U 3aKOH-
HBIX MHTEPECOB TNpeanpuHuMareneii B cepe aHTUMOHO-
TIOJTBHOTO PETYINPOBAHUS BO3HUKAIOT, KaK IPaBHJIO, J(Ba
TIPaBOOTHOLICHHA: BO-TICPBLIX, MKy IIPUIUHUTEIICM BpCaa
(mpaBOHApyIIUTENIEM) U TIOTEPIEBIINM — OXPAaHUTEIHHOE
Tpa)XIaHCKOE TPABOOTHOIICHIE; BO-BTOPBIX, MEXKITy IIpa-
BOHApPYIIHUTEJIIEM U aHTUMOHOIIOJILHBIM OPraHOM — aJIMH-
HUCTPATUBHOE OXPAHUTENIBLHOE IIpaBoOTHOLIEHUE. [Ipuuem
HYXHO CKa3aTh, YTO OHO HAIIPaBJICHO Ha 0OecCIICYeHUE, pea-
JIM3AIUIO0 OXPAHUTEIEHOTO TPAKAAHCKOTO TPABOOTHOIIICHHSI.

4. AxThl peanu3anuu (IpaBONPUMEHHUTEIbHbIE
aKThl) 10 3aIlMTe TIPaB ¥ 3aKOHHBIX HHTEPECOB B cdepe

AHTUMOHOIIOJIBHOTO PpETryJIupoBaHUA NPCACTABIAIOT
co0oii meficTBUS yIIpaBOMOYEHHBIX CyOBEKTOB B Ha3BaH-
HOW cepe 0 BOTUIOIICHUIO B KHU3Hb MPEAYCMOTPEHHBIX
HOpPMaMH ITpaBa Mep BO3MOXKHOTO U JIOJDKHOTO ITOBE/ICHHS.
JlaHHBIN 37€MEHT MeXaHW3Ma 3allUThl IPUBOUTCS B JIeH-
CTBHE B CIIy4ae HEBO3ZMOKHOCTH OCYIIIECTBICHHUS 3AIIUTHI
B HEIOPUCAMKIIMOHHON (opmMe (0TKa3 0053aHHOTO JIUIa
JI0OPOBOJIBHO BO3BMECTUTD IPUYMHEHHBII Bpe/l, 0e3pe3yiib-
TaTHOCTH MEpP CaMO3AIIHTEI).

UTo xe cleAyeT MOHUMATh 0] aKTaAMH Pealn3aun?
[Ton akTamu peanu3any NOHUMAIOTCS AEHCTBUS CyOb-
C€KTOB IIpaBa, YHAaCTHUKOB OXPAHUTCIIBHBIX IIPAaBOOTHO-
IICHUH BBIPAKAIOIIUECS B CHEIHATBHBIX FOPUIUICCKIX
JIOKYMCHTAaX, HAIPABIICHHBIX Ha BOIUIONICHUC B JKU3Hb,
OCYIIECTBICHHE NPUHAJUISKAIIETO JUIY CyObEKTUB-
HOTO TIpaBa. AKTHI peajin3alii CYIIECTBYIOT B aKTUB-
HOH Qopme. X 0COOCHHOCTBIO SBISACTCS HaIlpaBIICH-
HOCTb Ha OCYIIECTBICHHE CO/ICPKaHMsI CyObEKTHBHOTO
npasa. DTH aKThl MOTYT OBITh BBIPaKECHBI B (pOpMe KOH-
KPETHBIX TOKyMEHTOB, Hal[puMep, B JOTOBOPAX, U MPO-
CTO B BHUJE JACHCTBUII, COBEPIIAEMBIX B OIPEICICHHOM
nopsiake [17, c. 158].

B kadecTBe BO3MOXHBIX MPABONPUMEHUTEIBHBIX
aKTOB MOTYT OBITh PEIICHUS apOUTPaKHBIX CYIOB, CyI0B
oO1iell FOpUCIUKIINK, aHTUMOHOITOJILHOTO OpraHa, OJIHO-
CTOPOHHUE JIEHCTBHsI CTOPOH (Hampumep, T0OPOBOJIBHOE
BO3MCIICHHE YOBITKOB), MHPOBEIC COTJIANIICHUS, COTIIa-
HIEHHEe 00 OrpaHMYCHUM pa3Mepa yOBITKOB, HCITOJIHE-
HUE OXPaHHUTEIBHOTO 00s3aTeNbCTBa, NPOIIEHUE JIONTa,
OTCTYITHOE, 3a4eT U T.1.

B3anmocBs3b 1 B3aMM0OOOYCIIOBJICHHOCTh AJIEMEHTOB
pPaccMOTPEHHOTO MEXaHW3Ma CBS3aHBI C WX HalpaBlIeH-
HOCTBIO Ha OecriepeOoiiHoe (PyHKIIMOHMPOBAHUE 3aIUTHI
CYOBCKTUBHEBIX ITPaB M 3aKOHHBIX HHTEPECOB MPEITPHHAMA-
teneil. Kak ormeuaror mcciieioBaresn, peabHOe JOCTHKE-
HHE ueneﬁ 3alIUTHBI ITIOATBEPKIAACT CUCTEMHYIO B3aUMOCBA3b
BCEX 2JIEMEHTOB MEXAaHM3Ma 3aIUTHI, OOBSCHSIET BHIOOP
OIITUMAJIBHBIX (JOPM, CHOCOOOB M CPE/ICTB 3AIIUTHI [ 7].
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