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Heab. M3yuuts ameMeHTHl cocTaBa KBATU(QHUIMPOBAHHOTO 3JI0YNOTPEOIEHHS TOKHOCTHBIM TOJIOKEHHUEM, TO
€CTb MPECTYIUICHHs] COBEPLIEHHOT'O JIMIIOM, 3aHUMAIOIM TOCY/IapCTBEHHYIO JOJDKHOCTh Poccuiickoit Denepaunu uim
TOCYJapCTBEHHYIO JOJDKHOCTH cyObekTa Poccuiickoii denepanun.

Metonbl. B mpornecce nccnenoBanusi NPUMEHSUIMCHh OOLICHAyYHbIe (aHaJM3, CUHTE3, 0000IeHNe, CUCTEMHBIH
MOAXOM U Jp.) U (popManbHO-IOpUANYECKUH (OIMCcaHue HOPM IIPaBa; yCTAHOBIICHHUE IOPUAMYECKUX TPHU3HAKOB OIIpe/ie-
JICHHBIX SIBJICHHIA; BEIPAOOTKY MPABOBBIX OHATHI; KJIACCU(HUKAIMIO MTPABOBBIX MOHATHH; YCTAaHOBJICHUE UX NMPHPOJBI C
TOYKM 3PEHUS MOJIOKECHUH IOPUINYECKOI HayKH; X 0ObSICHEHUE TIOJ] YIVIOM 3pEHHS IOPUINYECKUX TEOpHUii; OMUCcaHue,
aHaJM3 U 0000IIeHHEe IOPUINIECKOI MPAKTHKHU.) METObI TO3HAHMSI.

Pe3yabraTbl. BrlsBlieHbI IPU3HAKK KBATM(HUIIMPOBAHHOIO COCTABA MTPECTYIUICHHUS 3JI0yNOTPEOIeH S JOHKHOCT-
HOTO MnoJokeHus1. ODOCHOBaHBI MPEIJIOKEHHS 10 U3MEHEHHIO JEHCTBYIOIIEr0 yroJIOBHOTO 3aKOHO/ATEIbCTBA B cdepe
OTBETCTBEHHOCTH 32 3JI0yNOTPeOIeHUE JODKHOCTHBIMU TIOTHOMOYHSIMH.

Hayunas HoBu3Ha. HayuHass HOBH3HA 3aK/II0YAETCS B MCCIEOBAaHUN KBaIM(HUIIMPOBAHHOIO 3JI0YNIOTPEOICHUS
JIOJDKHOCTHBIM TTOJIOKEHUEM JIMIIOM, 3aHMMAIOLIUM TOCYyIapCTBEHHYIO JODKHOCTh Poccuiickoit denepanun uiam rocy-
JIApCTBEHHYIO JIOJDKHOCTH cyObekTa Poccuiickoit deneparuu. BrisBieHb! MPU3HAKY TO3BOJISIONINE ONPEAEIHTh, OTHO-

CHUTCH JIK TOT OpraH, B KOTOPOM pa60TaeT JIMIO K opraHam Focy)lapCTBeHHOﬁ BJIaCTH Cy6’LeKTOB Pq), a COOTBCTCTBCHHO
CHCHI/IaHLHbIﬁ CcTaryc CyGT)eKTa MPECTYIJICHUA.

Kniouesvie cnosa: coctaB 31m0ynoTpedIeHUs] JOIKHOCTHBIME MOJTHOMOYMSIMH, (ejiepalibHble OpraHbl rocyaap-
CTBEHHOI1 BIIaCTH, OpraHbl FOCYIapCTBEHHOM BiacTH cyObekToB Poccuiickoit denepanuu, nocieacTsus 370ymnorpedie-
HUSI JOJDKHOCTHBIMH MOJIHOMOYHMSIMH, CYIIIECTBEHHBIN BpeE]| 3JI0yNOTPEOIEH S JOJDKHOCTHBIMU TIOJTHOMOUYHSIMH.

ABUSE OF POWER BY A PERSON HOLDING A POWER POSITION OF THE RUSSIAN
FEDERATION OR A POWER POSITION OF THE SUBJET OF THE RUSSIAN FEDERATION

Sultanov V.N.
Senior detective officer on significant operations of 25" management department “B” of the chief management of eco-
nomic safety and anti-corruption, Ministry of Internal Affairs of the Russian federation (Russia), r. 114, 80 Frezerovsh-
chikov str., Ekaterinburg, Russia, 620057, sultanov-vlad@mail.ru

Purpose. To study elements of the composition of qualified power abuse, i.e. crime committed by a person occu-
pying a power position of the Russian Federation or a power position of the subject Russian Federation.

Methods. The author used general scientific methods (analysis, synthesis, generalization, systematic approach,
etc.) and formal-juridical methods (description of legal rights; determination of judical features of certain events; develop-
ment of legal notions; classification of legal notions; determination of the origin according to juridical science; their inter-
pretation according to legal theories; description, analysis and generalization of juridical practice), knowledge methods.
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Results. The author identified evidence of qualified power abuse; substantiated proposals on changing the existing
criminal code in the sphere of responsibility for power abuse.

Scientific novelty. Scientific novelty is in research of qualified power abuse, by a person occupying a power posi-
tion of the Russian Federation or a power position of the subject Russian Federation; identified the evidence permitting
to find out whether that power body where the person occupies his position to the power bodies of the RF subjects, and
accordingly special status of the criminal subject.

Key words: composition of qualified power abuse, federal power bodies, the power bodies of the RF subjects,
consequences of power abuse, essential damage of power abuse.

Amnanm3 o0meit cTpyKTypsI mpectymHocTH 32 2010- ® BBLIICHEHUEM HAJIN4Us MPUYMHHON CBA3H MEXIY
2013 roma BBISIBHJ, YTO NPECTYIUICHUS, HAlpaBlICHHbIE  HAPYIICHWEM JODKHOCTHBIX OOS3aHHOCTEH M HACTYIIHB-
IIPOTUB MHTEPECOB TOCYJAPCTBEHHON BIIACTH, HHTEPECOB MM BPEIOM, a TaK XKe

TOCYapCTBEHHOM CITy>KOBI M CIIy>KOBI B OpraHax MECTHOTO ® B CBS3M C JIOMTyCKAaEMBIMU CyAaMH OIIMOKaMH
CaMOYTIPABJICHUS SBISIOTCS PACHPOCTPAHCHHBIMH, W CTa-  IIPW Ha3HAYCHUH HAKa3aHUSL.
OMIbHO HaXOAATCS HA TPETHEM MECTE, YCTyIast JIMIIb Ipe- BunoBoit 00beKT 310ynoTpebIeHUsS JOMKHOCTHBI-
CTYNJICHUSIM MIPOTUB COOCTBEHHOCTH U B c(pepe SKOHOMH- MU ITOJHOMOYHMSAMH B OpTaHax TroCyJapCTBEHHOW BIIACTH,
qeCKOU AeITeNbHOCTH. B HacTOSIINI MOMEHT IO JaHHBIM JIMLIOM, 3aHUMAIOLIUM TOCYIapCTBEHHYIO JOLKHOCTh PD
3a 2013 rox cpemu SKOHOMHYECKUX TPECTYIUICHHH, KOTO-  WJIM TOCYIapCTBEHHYIO IOJDKHOCTH cyOBekTa P®, Obin
peie 3akperuieHsl B [maBe 30 YK P® ux maccoBas momst  pasbsicHeH B myHKTe | IlocraHoBneHms ot 16 OKTA0ps
cocrasmser 21,1 % [1]. 2009 r. IIneryma BepxoBroro Cyna. B Iloctanosnenun
B cB131 ¢ 5TUM SIBISIETCS aKTYaJIbHBIM LIEJICHANPAB-  TEPEYHCICHBl T€ OCHOBHBIE OOIIECTBEHHBIE OTHOLIE-
JIEHHAS TTOUTHKA PoCCHM 110 IPOTUBOACHCTBUIO KOPPYII-  HHA, KOTOpBIe MOJDKHBI 3amumarbes [nmasoit 30 VK PD:
IIH, KOTOpasi B YaCTHOCTH CBS3aHA M C COBEPIICHCTBOBA-  «JluIa, 3510ymoTpebisonmme TOKHOCTHBIMU TTOJTHOMO-

HHEM MEXaHHU3Ma HpOTHBOﬂeﬁCTBHH 3HOyHOTpe6JI€HI/IIO u YHUSIMH JTH00 TIPEBBIMIAIOINE CBOM JOJDKHOCTHBIE ITOJTHO-
TIPEBBIMICHUIO JOJDKHOCTHBIMHU ITIOJTHOMOYHAMM B OpraHax MOYHs, IIOCATAIOT Ha PEITIAaMEHTHPOBAHHYIO HOPMAaTUBHBI-

TOCYJapCTBEHHON BIIACTH, KOTOPBIE COBEPIIAIOTCS CIICNHM- MM IPAaBOBBIMH aKTaMHU AEATEIBHOCTH TOCYIapCTBEHHBIX
AJIBHBIM CYOBEKTOM. OpTaHoOB, OPTaHOB MECTHOTO CaMOYTNpPABJIEHHs, TOCyaap-

B pesymbrare cuntacM HEOOXOOMMBIM IIPOAHAIN-  CTBEHHBIX M MYHHIMNANBHBIX YYPEXKICHHH, ToCynap-
3MpOBaTh BCIO COBOKYIHOCTh OOBEKTHBHBIX H CyObEK-  CTBEHHBIX Kopropamwii, Boopyxennsx Cun Poccuiickoit
TUBHBIX MPU3HAKOB 3JIOYNMOTPEONIeHUsT NOKHOCTHBEIMH — Dexmepanuu, APYrHX BOMCK M BOMHCKHX (DOPMHpPOBaHHUH
MOJIHOMOYHSAMH, TaK KaK ¢ YYETOM BCeX M3MeHeHull yro-  Poccuiickoii ®@enepanuu, B pe3yabTaTe 4ero CyleCcTBEH-
JIOBHOTO 3aKOHOMATENbCTBA M NPUHATHIX DPAa3bsICHEHWH  HO HapyIIAIOTCS MpaBa M 3aKOHHBIC MHTEPECH TPakIaH
[Tnernyma BepxoBroro Cyna P® ocrarorcst BOTIPOCH, Tpe- WM OpTaHU3aINi JH00 OXpaHsIeMble 3aKOHOM WHTEPECHI
OyroIne 3aKOHONATEeIHHOTO PEIIeHHS [2]. o0IIecTBa 1 TOCYIapCTBaY.

KsamudunupoBanHoe 37m0ymoTpeOIeHne TOIK- OOBeKT mpecTyIUIeHusT ObUT 0003HAueH, KaK jAesi-

HOCTHBIMH TTOJTHOMOYHSMH B COOTBETCTBHH C 4. 2 CT. 285  TeJAbHOCTH (BBIACIICHO aBTOPOM) TOCYIapCTBEHHBIX Opra-
VYK PO mpenycmarpuBaer 37moymnmoTpeOieHHe B OpraHax  HOB..... [0 HameMy MHEHHIO, 3TO HIET B pa3pe3 ¢ olmiei

TOCYJapCTBEHHOW BIIACTH JIMIIOM, 3aHUMAIOIINM TOCyap-  TeopHeil 00 00beKTe IPEeCTYIIIEHHS, B COOTBETCTBHH C KO-
CTBEHHYIO JIOJDKHOCTh P® wiim rocyapCTBEHHYIO OJDK-  TOPOif, 0OBEKT MPECTYIUICHHS — 3TO OXPaHSIEMbIE YTOJIOB-
HOCTh cyOBpekTa PD. Jlns penieHust o MPUBIICUYCHNH K yTO-  HBIM 3aKOHOM OOIIECTBEHHbIE OTHOLIEHHUS M HHTEPECHI, Ha
JIOBHOH OTBETCTBEHHOCTH KOHKPETHOTO IOJDKHOCTHOTO — KOTOpBIE MOcsTaeT mpecTyrieHue [3, c. 652].
JIMIa HeoOXOOUMO YCTAaHOBHTH HAJINYME BCEX NMPH3HAKOB HenocpencTBeHHBIM 0OBEKTOM BBICTYMAIOT OTHO-
COCTaBa MPECTYIICHUS. meHNs B cpepe NesITeIbHOCTH OTACIbHBIX 3BCHBEB alllla-
[oBbImeHHOE BHMMaHHE K Pa3bsCHEHHIO BONPO-  para IMyOIWYHOM BIACTH, a TaK XK€ OXpaHJIEMbIE 3aKOHOM
COB KBaJM()UKAIMH 370yIOTPEOICHNS B OPraHax rocyjap-  IIpaBa M MHTEPECHI IPakAaH WIN OpraHu3alui JIH00 oxpa-
CTBEHHOHM BJIaCTH JMIIOM, 3aHMMAIONIIMM TOCYIapCTBEH-  HsAEMbIC 3aKOHOM HHTEPECH! 00IIecTBa WIN TOCyIapCTBa.
HYIO JOJDKHOCTh P® MM rocynapCTBEHHYIO TOJIKHOCTD [To KOHCTPYKIMH OOBEKTUBHON CTOPOHBI 3JI0YIIO-
cyonekra PO cBs3ano: TpebJeHne NOKHOCTHBIMHU ITOJTHOMOYHMSAMH HMEET Ma-
® ¢ HEOOXOMMOCTBIO OOECIIEUeHHSI BBICOKOTO Ka-  TEpHAIbHBIH COCTaB, TO €CTh XaPAKTEPU3YIOTCA TpPEeMs
4yecTBa CyleOHOTO pa30upaTenhCTBa, TIpU3HAKaMHU: OOIIECTBEHHO OIACHBIM JesSHHEM, OOIe-
® YCTAaHOBJICHMS M WCCIEIOBAHUS Kpyra CIyXeb-  CTBEHHO ONACHBIMH IOCIEACTBHAMH, a TaK XK€ IPUINHHOH
HBIX TIOJTHOMOYHIT JOJDKHOCTHOTO JIMIIA, CBSI3BIO MEXXY JIESTHUEM U ITOCIICICTBUSIMHU.
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B IMoctranosnenun ot 16 oktsa6ps 2009 r. maercs
pa3bACHEHHE BCEX DJIEMEHTOB.

B coorBercTBuM ¢ gucnosumuei cr. 285 YK PD
OOIIIECTBEHHO OIMAcHOE AESHUE 3aKJII0YaeTcs B HCIIOJNb-
30BaHUU JOJDKHOCTHBIM JIUIIOM CBOMX CITYKEOHBIX TTOJIHO-
MOUHWH BOTpeKu MHTepecaM ciayxObl. [locTaHOBNIEHHE OT
16 oxts6pst 2009 1. B myHKTe 15 pacKkpbIBaeT JaHHBIN MPH-
3HaK: «[lox Mcmonp30BaHNEM TOKHOCTHBIM JIMIIOM CBOMX
CITy>KeOHBIX TIOTHOMOUHMII BOIPEKH HHTEpPEcaM CIIy>KObI
(ctarps 285 YK P®) cynam cieayeT moHMMAaTh COBEpIIIe-
HUE TaKUX JIeTHUN, KOTOPBIE XOTS U OBLIN HEIOCPEeICTBEeH-
HO CBSI3aHBI C OCYIIECTBICHHEM JOKHOCTHBIM JIHIIOM
CBOUX IIpaB U 0053aHHOCTEH, OHAKO HE BBI3BIBAIUCH CIY-
JKeOHOW HEOOXOIUMOCTHIO U OOBEKTUBHO MPOTHBOPEUUITH
Kak oOLIMM 3agadaM U TpeOOBaHWAM, HPEIBIBIAEMBIM K
TOCYIapCTBEHHOMY allapary W ammapary OpraHoB MecCT-
HOTO CaMOYTIpaBJIeHUs, TaK U TeM IIeTSIM U 3ajadaMm, s
JOCTIKEHHS KOTOPBIX TOJDKHOCTHOE JIUIIO OBUTO HaleNIeHO
COOTBETCTBYIOUTIMH JTOJKHOCTHBIMH ITOTHOMOYHUSIMI.

[IpuBeneHHOe MOHATHE HE JHIIEHO HEIOCTAaTKOB,
TaK KaKk MOXET IIOBJI€Yb IS IPaBONPHUMEHUTEIHHON
MPAKTUKKA OIpeleNeHHBIe HEeTaTWBHBIC IOCIEACTBUS B
BHJI€ HEBO3MOXXHOCTH IPUBICUECHHUS JODKHOCTHOTO JIHMIIA
K YTOJIOBHOIl OTBETCTBEHHOCTH, B TOM Cily4ae, Korja OH
HE HapyIIWI KOHKPETHBIX IOJOKCHUH HOPMAaTHBHBIX U
WHAWBUIYATbHBIX MPABOBBIX aKTOB, PEITIAMEHTHPYIOLIIX
mpaBa ¥ 0053aHHOCTH TOJHDKHOCTHOTO JIMIIA.

B n. 15 IlocranoBnenus ot 16 oxtsaops 2009 t.
MIEPEYHCIICHBl KOHKPETHBIE MPUMEPH 3JI0yIOTpeOIeHus
JODKHOCTHBIMU ~ ITOTHOMOYHSAMH: «HAIpUMeEp, BbBIAA-
Ya BOAWTENIFCKOTO YIOCTOBEPEHMS JIHIaM, HE CHABIIUM
00s13aTeNbHBIN dK3aMeH; TprUeM Ha paboTy JIMII, KOTOPBIE
(akTU4ecKn TPyJOBbIe 00S3aHHOCTU HE UCIIOJHSIOT; OC-
BOOOXKICHNE KOMaHIUpaMu (HadyaJbHUKAMH) TOXYNHEH-
HBIX OT UCIOJTHEHUS BO3JIOKEHHBIX HA HUX JTOJDKHOCTHBIX
00s13aHHOCTEH ¢ HampaBlIeHUEM ISl paboThl B KOMMepUe-
CKHe opraHu3aiuu Jubo o0ycTpolcTBa JUYHOTO JTOMOB-
JIaIeHUs TOTKHOCTHOTO JIAIIAY.

YronoBHAs OTBETCTBEHHOCTh MPEAyCMOTpPEHa Kak
3a nesHue B popme AeicTBus, Tak U Oe3neiicTBus. B pe-
3yJABTaT€ YMBIIUIEHHOTO HEUCIIOIHEHHUS IOKHOCTHBIM
JUIIOM CBOMX 00sf3aHHOCTEH, KOTOpOEe COBEpIIAeTCS W3
KOPBICTHOHM WJIM MHOW JIMYHOW 3aMHTEPECOBAHHOCTH, 00B-
eKTHBHO NPOTHBOPEUYHUT TEM IENSAM W 3ahadaM, Ui JO-
CTIDKEHHSI KOTOPBIX TOJDKHOCTHOE JIMIO OBLIO Ha/EleHO
COOTBETCTBYIOIIMMH JTOJDKHOCTHBIMH IIOJIHOMOYHSMH. B
pe3ynbprate Oe3AeHCTBHS HACTyHaeT CYIIECTBEHHOE Ha-
pYIIEHHE MIPaB M 3aKOHHBIX WHTEPECOB TPaKIaH WU Op-
raHu3aui JTM00 OXpaHAEMBIX 3aKOHOM HHTEPECOB 001I1e-
CTBa U TOCYHapCTBa.

B mynkrte 18 IlocranoBienust or 16 OKTAOps
2009 r. o CyIIeCTBEHHBIM HapyIIeHWEM TIpaB TpaKIaH
WIN OPTaHU3AIMi B pe3ynbTare 3JI0yMOTPEOICHUS TOTK-
HOCTHBIMH TIOTHOMOYHMSMH WJIH TIPEBBIIICHUS TOKHOCT-
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HBIX TIOJTHOMOYHH CliefyeT MOHWMAaTh HapylleHHe INpaB
1 cBOOON PUBNYECKUX M IOPUANYECKUX JIHII, TapaHTHPO-
BaHHBIX OOIIENPHU3HAHHBIMU MPUHIUIIAMA W HOpPMaMHU
MeXTyHapoaHoro mpasa, Koncrutynueit Poccutickoii ®e-
Jiepaiuy (HampuMep, paBa Ha YBOKEHHE YECTH U JJOCTO-
WHCTBA JTUYHOCTH, TUYHON U CEeMEMHON XKU3HU TpakliaH,
IIpaBa Ha HEPUKOCHOBEHHOCTH KIININA U TalfHY Mepernu-
CKH, TeJIe()OHHBIX IEPETOBOPOB, IOUTOBBIX, TeNerpadHbIX
Y MHBIX COOOIICHMIA, a TaKXKe MpaBa Ha CyNeOHYIO 3aIIuTy
1 JIOCTYN K MPaBOCYAHIO, B TOM 4YHCIIe TpaBa Ha dhdek-
TUBHOE CPEACTBO MPABOBOW 3aIIUTHI B TOCYIAPCTBEHHOM
opraHe ¥ KOMIICHCAIHIO yiep6a, MPUIMHEHHOTO TIPecTy-
IeHueM, u 1p.) [2].

B Hacrosimuii MOMEHT cyneOHast MPaKkTHKa YIUThI-
BaeT CIeIyIONIHe Pa3HOBUIHOCTH MOCIIEICTBHMA, KOTOPHIE
3aTParuBaoNIeT0 HHTEPECH IPaXk/1aH, OpraHU3aluil U To-
cymapctsa [4]:

o pusuveckuii (TeNeCHbIE TTOBPEKICHHS, CMEPTh)
Bpen;

® UMYIIECTBEHHBIN (MaTepHallbHBIN yIepo, yiy-
IIEHHAs BBITOJA, Pa3pYIICHNUS, TOBPEXKICHIS U T.I1.) BPEL;

® OpraHM3AIMOHHBI (IPHOCTAHOBKA  JIEATEINb-
HOCTH TPEINpHUSATHSA, OpPTaHM3AIUH, €30pTaHU3aINL
JESTETFHOCTH TOTO FUJIM MHOTO 3BE€Ha TOCYIapCTBEHHOTO
ammapara, CpbIB OOIIIECTBEHHBIX MEpPOIIPHUATUH, CIIOPTUB-
HOTO COPEBHOBAHUS U T.I1.);

e Bpell, MPUYMHEHHBIH WHTEpecaM MpPaBOCYIUL
(COKpBITHE U HE IOCTAHOBKA Ha YUeT MPECTYIUICHUH U He-
MIPUHATHE MEP K UX PACCIECAOBAHUIO).

[IpoTuBOpEeUNBEIM, IO HAIleMy MHEHHIO, SIBIIA-
€TCsl OCTaBJCHHE B TOHM kK€ pelaKIUh XapaKTePUCTHKU
cymiectBeHHoro Bpena: «llpu oreHke CyIecTBeHHOCTH
Bpea HEOOXOAMMO YYHUTHIBAaTh CTEIIEHb OTPHIATEIHFHOTO
BJIMSHUS TIPOTUBOIPABHOTO JAESHUS Ha HOPMAJNbHYIO pa-
00Ty opraHM3alny, XapaKTep U pa3Mep IMOHECEHHOTO €10
MaTepHajIbHOTO yIiep6a, YHCIO MOTEPHEBIINX TPaXKIaH,
TSDKECTh TPHUYMHEHHOTO MM (H3MYECKOr0, MOPalbHOIO
WM UMYIIECTBEHHOTO Bpeaa M T.IL.». PazpsicHeHne nMeeT
OLICHOYHBIN XapakTep, a Tak ke CONEPKUT OTKPBITHIH Tie-
pedens nocneactBui. [Ipemiaraem B Lensx Mpemynpex-
JICHUs OIINOOK, JOIYCKAaeMBbIX OpraHaMH IpeIBapHUTENb-
HOTO pPAacCeIOBaHHUs KOHKPETH3UPOBATH CYIIECTBEHHBIE
HapyIIeHUs MpaB U MHTEPECOB TPaKJaH, O YeM HEOJHO-
KpaTHO yKasbIBaJIOCh B cmpaBkax OOmacTHBIX cynoB [5],
KOHKPETHU3UPOBATh U 3aKPEMHUTh B MPUMEYaHUHU K CT. 285
YK P® 1. 6 cnenyromiero conepxanust: «Iloxa cymecTBeH-
HBIM HapylICHHEM IIPaB U 3aKOHHBIX HHTEPECOB I'pa)IaH
WIH IOPUIMYECKUX JINI] THOO OXpaHsAEMBIX 3aKOHOM HHTe-
pecoB 00IIeCTBa MM TOCYIapCTBa, B CTaThAX HACTOAIIEH
I'maBeI cneyeT moHUMAaTh HapyIIeHHe KOHCTUTYLIMOHHBIX
IpaB TpakAaH (Ha JTHYHYIO HETPHKOCHOBEHHOCTH, Ha 3a-
[Ty YacTHOW COOCTBEHHOCTH, HETPHKOCHOBEHHOCTH
KIIKIIA U APYTHX, IPUIMHEHHE UM MOpPAJIbHOTO Bpena
W MaTepuanbHOro yiiepba, Nmpu4yvHeHue (GU3n4ecKoro
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Bpena, Kak Gu3ndeckoil 0oym u 1modoeB, Tak M TEJIECHBIX
TIOBPEXICHUH Pa3INYHON CTETIEHH TSDKECTH ), HapyIIeHUE
3aKOHHBIX MHTEPECOB OpraHU3aluil, yUpexAeHU U Ipea-
MIPUATHUI, a TAK K€ MIPUYMHEHUE UM MAaTepUAIIBHOTO yIIEp-
6a - Ha cyMMy He MEHee JBYX THICSU IISITHCOT pyoOuei,
HapylIeHHe OXpPaHsIEeMBIX 3aKOHOM HHTEPECOB O0IIecTBa
U TOCYJapcTBa, MOAPBIB aBTOPUTETAa U AUCKPEIUTALUSA
OpraHOB BJIACTH, KOHKPETHOTO TOCYapCTBEHHOIO yUpekK-
JCHHS UM OpraHu3allu, COTPYAHUKA JAHHOTO y4pexkae-
HUsI, CO37IaHIE TOMeX U cO0eB B paboTe Kak OpraHoB BIla-
CTH, TOCYAAPCTBEHHBIX U MyHUIIUNAIBHBIX YUPEKICHUH 1
OpraHM3alii, TaKk U WHBIX, B TOM YHCJIE OOLIECTBEHHBIX,
KOMMEPYECKHUX 1 HHBIX HEKOMMEPUECKUX.

VYkazaHHOE MOHATHE CYIIECTBEHHOIO Bpena Io-
3BOJIUT M30€XaTh CyAeOHBIX OIIMOOK TPH NPHHSATHU pe-
LIeHUs] 0 BAHOBHOCTU U HEBUHOBHOCTH JuIla. B xauecTse
npumMepa paccMorpuM Kaccanuonnoe onpenenenue Mo-
CKOBCKOT0 ropozckoro cyaa ot 25.04.2013 no geny N 22-
2530/2013 B COOTBETCTBHH, C KOTOPHIM, YTOJIOBHOE JIEJIO
0 3JI0yHOTPEeOJICHUSAX OJIKHOCTHBIMH IOJTHOMOYHSIMH
ObUIO HAINpaBIEHO HA HOBOE PACCMOTPEHHUE, MOCKOJIBKY
IIPYU IOCTAaHOBJIEHUU ONPaBAATEIbHOIO IPUTOBOPA CYAOM
HE J1aHa JOJDKHasI OLIeHKa BCEM J0Ka3aTelbcTBaM M 00CTo-
SITEJICTBAM, MCCIICIOBAaHHBIM B CyleOHOM 3aceqaHui [6].
Tak, onpasapiBas [. o mpeabsBIeHHOMY elf OOBUHEHHIO
Cy[ TIepBOI MHCTAHIIMU yKa3aJl, YTO 110 OOBUHEHHIO B CO-
BEpILIEHUH NPECTYILUICHUH, IPETyCMOTPEHHBIX Y. 1 cT. 285
YK P® na ocHoBanuu 1. 3 4. 1 ct. 302 VIIK PO 3a ot-
CYTCTBHEM B €€ JESHUU COCTaBa KaXJI0r0 U3 HHKPUMHHU-
pPYEMBIX el IPeCTyIUIEHUH, MOCKOIbKY CYIOM Ha OCHOBE
COBOKYITHOCTH TIPEICTaBICHHBIX CTOPOHOW OOBHUHEHHSA
JIOKa3aTeJIbCTB JIOCTOBEPHO M OECCIIOPHO COOTBETCTBEH-
HO HE YCTAaHOBIIEHA BHHA [. B COBEpIIEHUHN NaHHBIX HH-
KpUMHHHpPYEMBIX el npectymieHnil. Kpome toro, cynom
yKa3aHO, YTO OTHOCHTEIBHO Ka)KIOTO M3 OOCTOSTENHCTB
HE JIOKa3aH TakoW 00s3aTeNbHBIA MPU3HAK 0OBEKTUBHOM
CTOPOHBI COCTaBa NPECTYILUIEHUs, IPETYCMOTPEHHBIN 4. 1
cT. 285 YK P®, xak npuunHeHHE CyIIeCTBEHHOTO Hapy-
LIEHUs [IPaB ¥ 3aKOHHBIX HHTEPECOB IpaxkIaH JN00 oxpa-
HSIEMBIX 3aKOHOM HMHTEPECOB OOIIeCcTBa WIIM IOCYAapcTBa
(mocnenctBus).

OnHako, ¢ JaHHBIMU BBIBOJAMH CyJa HNEpBOW HH-
CTaHIIMH cyneOHas KOJUIErnsl He corlacuilach. YKa3as, 4TO
BOIIpeKH ycTaHoBiaeHHoMY nopsiaky JI.B.b. n C.B.A. 6putn
MIPUBJIEYEHBl K aJIMUHHUCTPAaTHBHOW OTBETCTBEHHOCTH 3a
MIPaBOHAPYILEHHS, KOTOpPbIE B IEHCTBUTEIBHOCTH HE CO-
BepILIay U B pe3yabrare AeicTBuil I. rapaHTupoBaHHBIE
(denepaabHBIM 3aKoHOMATENbECTBOM, KoHctuTyrmedr PO
npaBa ¥ 3akoHHBIe nHTepech! JI.B.B., ero Gmm3skoro pon-
creenHuka JI.T.B. u C.B.A. OblIM HapyIIeHBI, HECMOTPS
Ha MO3HULMI0 MNOTEPIEBLINX MO JEy, 3asSBUBIIMX O TOM,
YTO CYIIECTBEHHOIO Bpela MM IPUYMHEHO He Obuto. A
TaKXke CyIECTBEHHO HapyILEHbI OXpaHsIeMble 3aKOHOM HH-
Tepechl 00IIEeCTBa U TOCYIapCTBa, YTO BEIPA3MIIOCH B JIHC-
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KpeIuTalul OCHOBHBIX NPHHLUIOB aIMHHUCTPAaTUBHOIO
MPOU3BOACTBA, B TOM YHUCIIE, MIPUHIUIIOB HEBUHOBHOCTHU
u obecrieyeHus] 3aKOHHOCTH IIPU MPHUHITHH Mep aJAMHUHU-
CTPaTUBHOTO NPUHYK/JCHHUS B CBA3H C A IMUHUCTPATUBHBIM
MPaBOHAPYLICHUEM, a TAKKE AaBTOPUTETa OPraHOB BHY-
TPEHHUX JIeN U TOCYapCTBEHHON BIIACTU B LIETIOM.

B pesynbrare npectymienus, copepieHssle I. mo-
BJIEKJIU CYLIECTBEHHOE HapyIIEHUE UHTEPECOB HE TOIBKO
TpakaaH, HO U 00IIECTBa, TOCYAapCTBa, KOTOPBIM CYJI Iep-
BOM MHCTAHIIUM HE a1 JOKHON OLEHKU.

UYro kacaercsi CyOBEKTHBHOI CTOpPOHBI, - B pas-
m4HbIX myHKTax [Tocranosnenus or 16 oxtsaops 2009 r.
YKa3bIBa€TCsl Ha YMBIIUICHHBIN XapaKTep COBEpPIIAEMBIX
JEHCTBUN, YTO MCKIIOYAaeT BO3MOXHOCTb COBEPLICHUS
YKa3aHHBIX NPECTYIUICHHH ¢ HEOCTOPOXKHOH (opMoit
BUHBI, a TaK ’K€ CIIEUAIbHBIM MOTHBOM - KOPBICTHOM WU
WHOM JINYHON 3aMHTEPEeCOBAaHHOCTHIO. MOTHB, TakuM 00-
pasoM, sBisieTcs 00s3aTeNbHBIM ITPU3HAKOM COCTaBa Ipe-
CTYIUIEHUS U OH UMeeT HU3MEeHHBII Xapakrep. Cornacum-
cs ¢ mHeHueM ['pummna J[.A.: «IIpectynnenue no crarse
285 YK P® Bkitouyaer B cebsl yacTHBIE ClTydand KOPBICTH,
K KOTOPBIM M MOXET OBITh OTHECEHO M3BJICUEHHE BHITOJ U
npeumymecTs» [7, c¢. 133].

B 3akirouenue mpoaHasmM3upyeM CyOBEeKTa 370Y-
MOTpeOIeHNs TOPKHOCTHBIMU TTOJTHOMOYHSIMH B OpraHax
TOCYIapCTBEHHOM BIIACTH JIUIIOM, 3aHHMAIOIIUM rOCynap-
CTBEHHYIO NOJDKHOCTh P® MM rocyaapcTBEHHYIO JOJK-
HOCTB CyOBekTa PO.

B ITocranosienue ot 16 okts10ps 2009 1. B myHKTE
9 yka3bIBaeT Ha TO, YTO CyJaM IIPH PEIIEHHH BOIPOCa O
CyObeKTe TPEeCTYIUIeHUs, MPEAyCMOTPEHHOTO YacThio 2
cratbu 285 YK P®, cynam cienyeT HCXOOUTh U3 yHKTOB
2 u 3 npumeuanus k craree 285 YK P®. Bo Bropom un
TPETHEM IIyHKTE IPUMEUaHUs CONEPKAThCS MOHATHS JIHIL,
KOTOPBIE NMPECTABIAIOT FOCYIaPCTBEHHYIO BIACTb.

TocynapcTBeHHas BIacTh peann3yercs 4epes rocy-
JApPCTBEHHBIE OPTaHbl, YUPEKJEHHS U JOKHOCTHBIX JIMIL,
JISWCTBYIONE HA OCHOBAHUM (elepajbHOTO 3aKOHOMA-
tenbeTBa PO [8]. OCHOBHEIM 37eMEHTOM 0003HAYEHHOU
CHUCTEMBI KaK pa3 U SIBIAETCS TOCYyHApCTBEHHBIN OpraH,
KOTOPBIN BBIIOJMHSET 3a1a9 M (YHKIMH TOCYNapcTBa C
TIOMOIIBIO BJIACTHBIX MONHOMOYMi. Bor obmanmas wmwy,
JOJDKHOCTHOE JIMIO OpraHa TOCYNapCTBEHHOM BIacTd
CIOCOOHO 3JI0YyNOTPEOUTH MOJTHOMOYMSIMH U B pe3yJIbTa-
TE€ 4ero HaCTYMalOT OOIIECTBEHHO ONACHBIE MOCIIECTBUS
B BUJI€ CYIIECTBEHHOI'O HapyIllIEHHs IIPAaB U OXPaHAEMBIX
3aKOHOM MHTEPECcOB (KOTOPbIE aHATM3UPOBAJINCH BBIIIE).

TakuM 00pa3oM, BIACTHBIE MOJIHOMOYHS 3TO Ce-
PBE3HBIM UHCTPYMEHT B pyKax JOLKHOCTHOIO JIUIIA, KO-
TOPBIHA BPY4EH FOCYAapCTBOM U IOITOMY, HEOOLEHUBATh
BO3MOJKHBIE TIOCIEACTBUSL B pe3ylbTaTe 3JI0yrnoTpeodie-
HUS HEJIb34.

T'oBOpst 0 TOMKHOCTHBIX JHUIAX, 3aHUMAOIIUX TO-
CyIapCTBEHHYIO NOMkHOCTh Poccuiickoit denepannu winn
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TOCYIapCTBEHHYIO JOIDKHOCTE CyOBhekTa Poccutickoit de-
Jepanuy, Kak O CHENUAIbHOM CyOBEKTE IMPECTYIUICHUS,
MBI TIOHUMAEM, JINI] KOTOPBIE COCTABIIIOT TOCYIaPCTBEH-
Hbll anmnapar. ocynapcrBeHHbld ammapar Poccuiickoil
(enepannu 3TO CIOXKHAsI CHCTEMa, KOTOPYIO MOXKHO YC-
JIOBHO pa3/eJINTh Ha /IBa yPOBHS IO aHAJIOTHH C KIACCH-
¢uKanuei 00bEKTa MPECTYIUICHHUS IO BEPTUKAIII H «II0
TOPU30HTAII».

BeprukanbHOE AelIeHHE TOCYAapCTBEHHOTO alla-
para Ha oprassl OOJIbIIE CBI3aHO TEPPUTOPHATIBHBIM TIPH-
3HAKOM, TO €CTb BBIZCIISIFOTCSI:

e (hemepanpHBIC (OPTaHBI BIACTH (eepariim)

® perruoHaNbHBIC (OPTaHBI BIACTH CyOBEKTOB (ere-
pamun).

lopuzoHTanbHOE neeHHE TOCYAapCTBEHHOIO arl-
mapara OoJyiee CIOXHOE, TaK KaKk B OONBIICH CTETIeHH
CBSI3aHO C BBIACIECHHEM IOATPYIII - 3TO OPraHbl BIACTH
HaIMOHAJIBHO-TOCY/IapCTBEHHBIX; HAI[MOHAJIBHO-aIMIHH-
CTPAaTUBHBIX M aAMHUHHCTPATUBHO-TEPPUTOPUANIBHBIX 00-
pazosanwmii [9].

K ¢enepansHBIM OpraHaM rocymnapcTBEHHOH Biia-
CTH OTHOCATCS B cooTBeTCTBHH cO cT. 10 KoHctuTyrum
P® — Ilpesunent Poccuiickoit @enepanuu; OenepansHoe
cobpanme Poccun; [IpasurensctBo Poccuiickoit enepa-
uuu Bo mase ¢ IIpeacenarenem IlpaButenscTBa; MuHu-
crepctBa Poccnn, denepanbHbie cIy kOBl U (enepaabHbIe
arenrcrBa Poccun, ynpasisemsie [Ipesuaenrom uinm noa-
BEIOMCTBEHHbIE 1 ymnpasisiemble [IpaBurenscTBom Poc-
cun;, Bepxosnsiii Cyn Poccuiickoit @enepannu, Koncru-
TYLMOHHBII cyqI.

Crarpsa 10 Korcrurymmn PO 3akperiser Tpu ca-
MOCTOSITETIbHBIX BETBU BIIACTH, B KOTOPBIE M BXOAAT BBIIIE
OTMEUEeHHBIE OpTraHbl TocygapcTBeHHoH BiactH [10]. Ox-
HAaKO IMEpedeHb 3TOT SABIACTCS HE ITOMHBIM, TaK KakK W3
o0IIero MpaBUiI0 UMEIOTCS UCKIIOYCHHUS-T00aBICHHUS Op-
TaHOB TOCYapCTBEHHOH BJIACTU C OCOOBIM CTaTycoM, KO-
TOpBIE TaK K€ BXOAAT B CHCTEMY:

Cuertnas nmanata Poccuiickoit @enepammu (4. 5 cT.
101 Koucrurynuu PO, n. «m» 4. 1 ct. 102 Koncturynnmn
PO, . «x» 4. 1 ct. 103 Koncrurynun PO);

VI10JIHOMOYEHHBIH 110 IipaBaM 4esioBeka B Poccuii-
ckoit depepannu (1. «e» 4. 1 c1. 103 Korcturynun PD);

Hentpanpuenii 6ank Poccuiickoit @enepannu (1.
«» 4. | ct. 103 Korcrurynuu PD);

IIpokyparypa Poccuiickoit @eneparum (1. «3» 4. 1
ct. 102, ct. 129 Konctutynnu P®D);

Hentpuzoupkom Poccuiickoit @enepanmn.

JlaHHBIN HCYEpIBIBAIOIINN II€PEUYEHb OPraHOB I'o-
CYJapCTBEHHOW BJIACTH Ha ()elepalbHOM YPOBHE IO3BO-
JISIET YETKO ONPEENUTD JIUII, KOTOPbIE MOTYT COBEPIIHUTH
KBaTH(UIIMPOBAHHOE 3JI0yNOTPEOICHNE TOIKHOCTHBIMHU
TIOJTHOMOYHSIMH | TIPH YCTAHOBJIEHHH CyOBEKTa MPECTy-
IUICHUA 3aTPYAHECHUH HE BO3HUKHET.

K pernonanbHo#l cuctemMe OpraHoB TOCYIapCTBEH-
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HOM BJIACTH OTHOCSTCA:

® 3aKOHONATENbHBIA (TPEICTAaBUTEIBHBIN) OpraH
TocynapcTBeHHOH BiacTu cyOwpekTa Poccwmiickoit ®eme-
pammu (M3Ar0T ycTaBbl cyObekToB PXD; mpaBOBBIE aKTHI
MIPEACTaBUTENFHBIX OPTaHOB CYOBEKTOB P®; 3aKOHBI; TO-
JIOKCHNS, TOCTAHOBIICHNUS H JIP.);

® BBLICUIMI UCIIOJIHUTENBHBIN OPraH roCyaapCTBEH-
HOW BiacTu cyOwrekTa Poccuiickoit @enepanun (M31at0T
aKTHI TVIaB UCIIONHUTEIHHOM BIacTH CyOheKTOB PD; akThI
MIPAaBUTENBCTB WU aIMUHHCTpanuii cyopekToB PD; Be-
JOMCTBCHHBIE aKThl OPraHOB HCIIOJHUTEIBHONW BIACTH
cyopekToB P®; mpuKaspl, MHCTPYKIMH PyKOBOAWTEINECH
TOCYJApCTBEHHBIX YHHWTApHBIX NPEINPHITHH, yIpesKae-
HU cyOpekToB Deneparyn);

® MHBIC OPraHbl TOCYIapPCTBEHHOM BIIACTH CYOBEK-
ta Poccuiickoit @enepannu, obpasyemMble B COOTBETCTBHU
¢ KoHCTUTyIHeH (ycTaBoM) cyorekTa Poccuiickoit Dene-
pammu [11, ¢.321].

JlanHBIN TIEpeyYeHb 3aKpernieH B cT. 2 exepanpHO-
ro 3akoHa oT 06.10.1999 Ne 184-®3 «O06 00muX MPUHITH-
Max OpraHU3aliK 3aKOHOJATEIbHBIX (IIPEICTaBUTEIIBHbIX )
OpraHOB TOCYAapCTBEHHOH BIacTH cyObekToB Poccuiickoit
Oenepanuny. TakuM 00pa3oM, B COOTBETCTBHH C BEIIIE
YKa3aHHOW CTaTheHl IMepedeHb PETHOHANBHBIX CyOBEKTOB
TOCYAAapCTBEHHOM BIACTH SIBISAETCS OTKPBITHIM U OTIpEre-
nsetcs cyobekroM Poccniickoit Denepariiiv caMoCTOsTEIb-
HO [12]. OTKpHITHINA TIepedeHbh OPTaHOB TOCYAapCTBEHHOM
BJIACTH CyOBEKTOB IPH KBANMN(HUKAILIMN MOXKET BBI3BIBATH y
MPaBOMPHMEHNTENSI CIIOKHOCTH C YCTAHOBJICHHEM CTarTy-
ca JIOJDKHOCTHOTO JIMIA OpraHa ToCylapCTBEHHON BIIACTH.
Jannas npoGrmema He ObUIa ycTpaHEHAa W C MPHHATHEM
Vkaza [Ipesunenta PO or 04.12.2009 N 1381 «O THmoBBIX
TOCYIapCTBCHHBIX JIOJDKHOCTSAX CyOBekToB Poccuiickoit
Denepanmmy, Tak Kak OH 3aKPEIMII TOJIBKO IIEPEYCHb TH-
TIOBBIX TOCYIapCTBEHHBIX NOJDKHOCTEH cyObhekToB Poccuii-
ckoii @enepanuu. Bo3MOKHOCTD 3aKpEIUIEHUs] THUIIOBOIO
nepedHs 3akperieHa B cT. 2.1 ®dexepanpHOTO 3aKOHA OT
06.10.1999 Ne 184-®3 (pen. ot 03.01.2014) «O6 obmmx
NPUHLHUNAX OPTaHW3alNK 3aKOHOJATEIbHBIX (IIPEACTaBHU-
TENBHBIX) Y MCIIOMHUTEIBHBIX OPTaHOB IOCYJapCTBEHHOM
BIIacTH cyOBeKkToB Poccuiickoit @enepannmy.

B VYka3 BkiroueHs! cineayromue nomxHoctu: Iep-
BBIH 3aMECTUTENb, 3aMECTUTENb BBICIIETO JOKHOCTHOTO
nna (PyKOBOAHTEIS BBICIIETO MCIIOMHUTEIBLHOTO OpraHa
rocynapcTBeHHOH BiacTH) cyowrekra Poccuiickoit Deme-
panuy; YseH BBICIIETO HCIOJIHHUTEIBHOTO OpraHa rocy-
JApCTBEHHOH BiacTh cyonekra Poccuiickoit denepannu;
IIpencenarens 3aKOHOMATENHHOTO (TIPEICTABHTEIHHOTO)
opraHa TOCYOapCTBEHHOW BiacTH cyObekra Poccuiickoit
®enepanuy; IlepBblil 3aMecTUTEND, 3aMECTUTENb IPEACE-
JaTerst 3aKOHOAATEeNFHOTO (TPENCTaBUTEIHHOTO) OpraHa
TOCyIapcTBEHHOH BiIacTH cyObekTa Poccuiickoit denepa-
i, [Ipencenarens, 3aMecTUTENb MIPEACENATENs KOMHTE-
Ta (KOMHCCHH) 3aKOHOAATENHFHOTO (TIPEICTaBUTEIHHOTO)
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opraHa TOCyOapCTBEHHOW BiacTH cyObekra Poccuiickoit
Oeneparm; JlemyTaT 3aKOHOAATENFHOTO (IPEACTaBU-
TEJIBHOTO) OpraHa TOCYIAapCTBEHHOH BIACTH CYOBEKTa
Poccuiickoit ®enepauun; Ilpeacenarenbs KOHCTUTYLU-
OHHOTO (ycTaBHOTO) cyfa cyowekra Poccmiickort ®ene-
panny; 3aMecTHTENb MpeAceaaTes] KOHCTHTYILHOHHOTO
(ycraBHOrO) cyma cybonekra Poccuiickoit ®enmepanny;
Cynbs KOHCTHTYIHOHHOTO (YCTaBHOTO) cyda CyOBeKTa
Poccutiickoit @eneparum; [Ipeacenarens n3bupaTensHON
xomuccnn cyowrekta Poccuiickoit @exepannn; 3amecTn-
TeJb Tpeacenarens N30npaTeIbHOH KOMHUCCHH CYOBEKTa
Poccutickoit @enepannu; Cexperapb HU30HpaTEIbHON KO-
muccnn cyobexra Poccuiickoit @eneparnnn; Ynen n3bupa-
TeIpHOI Komucchu cyOwpekTa Poccuiickoit ®enepanmn ¢
IIPaBOM peratornero rooca; [Ipeacenarens, 3aMecTuTeNb
IIpezcenaTens KOHTPOJIbHO-CYETHOTO OpraHa cyObekTa
Poccutickoit ®eneparym; Ayautop (WieH) KOHTPOIBHO-
CUeTHOTO opraHa cyoOwekra Poccuiickoit Penmepanny;
YIoIHOMOUYEHHEBIH 110 TIpaBaM 4eJioBeka (peOeHKa, KOpeH-
HBIX MaJIOYUCICHHBIX HapolIoB) B cyObekre Poccuiickoit
Oenepar; Muposoit cynbs [13].

B cBs3u ¢ 3THM TpencTaBiIseTcs [enecoo0pa3HbIM
MIPH YCTAaHOBICHUHM CYOBEKTa 3JIOYHOTPEOJCHUS TOIDK-
HOCTHBIM TIOJIOKEHHEM B paMKax cyObekra Poccuiickoit
denepariiy OIPENEITUTh, OTHOCHTCS JIU TOT OPTaH, B KOTO-
pOM paboTaeT JMIO K OpraHaM rocyapCTBEHHOH BIIAacTH
cyOBekToB P®. JTO MOXHO TpOBEpHUTH Omaromaps Tpem
MIPU3HAKaM, YCTAaHOBHB KOTOPbIE HEOOXOAWMO OpraH OT-
HOCHUTH K OpraHaM rocy/lapCTBEHHOH BIIaCTH:

Bo-nepBbIX, 3TO IOPUOMYECKUI CTaryc oOpraHa
cyosekta P®. YcranaBnmBas DaHHBIA TPHU3HAK HEOOXO-
JVMO BBUICHUTH OCHOBAHUSI BO3HMKHOBEHHS OpraHa M
COOTBETCTBEHHO €ro KoMmmeTeHuuio. KommereHnus onpe-
JIeTSIETCs] U3 HOPMAaTUBHO-TIPABOBOTO AKTa MPUHSTOTO 3a-
KOHOZATEIbHBIM (IIPEACTaBUTENBHBIN) OPraHOM rocynap-
CTBEHHOM BiacTH cyObekTa Poccuiickoii @enepariim.

Bo-BropsIX, 00nMagaHne OpPraHOM TOCYJapCTBEH-
HOW BJIACTH CyOBEKTa CTaTyCOM CAMOCTOSATEIILHOTO 3JIe-
MEHTa TOCYJapCTBEHHOIO arapara, TO €CTh HaJlHdue
(GyHKIMHA ¥ 3a7a4, ODIMYHBIX OT APYTHX OPraHoB IoOCy-
JIapCTBEHHOW BJIACTH.

B-tpeTbux, B3auMoneicTBIE OpraHa ¢ UHbIMH J1e-
MEHTaMH T'OCyAapCTBEHHOTO aliapara C [eIbI0 BBIOIHE-
HUSI 33714 110 3aIUTE HHTEPECOB JINYHOCTH, 00IIecTBa 1
rocyaapcTaa.

YCTaHOBUTh HalmM4ue JaHHBIX TPU3HAKOB BO3-
MOYKHO C TIOMOIIBI0 KOHCTUTYIMH (YCTaBa) COOTBETCTBY-
IOIIETO CyOBEKTa, TIe 3aKPEIuIIeTcs IepedeHb OPTaHoB,
OCYIIECTBIIAIOMINX TOCYIapPCTBEHHYIO BIAaCTh B CyOBEKTaxX
P®. Oto moaTBepKAaeTCs U 3aKPEIICHHBIM IIPUMEYaHH-
eM 3 k crarbe 285 YK P®: «Ilox aumamu, 3aHUMArOLIHK-
MH TOCYIapCTBEHHBIC JOIDKHOCTH cyObekToB Poccuiickoit
Deneparyy, B CTaThsIX HACTOSIMIEH IIIAaBBI M JPYTHX CTa-
ThsIX HacTosmero Kogexca moHMMAIOTCS ML, 3aHUMAIO-
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IIYe TODKHOCTH, YCTAHABINBAEMbIC KOHCTHTYIIHSMH HIIH
ycraBaMu cy0bekToB Poccuiickoit @eneparin as1si HeTo-
CPEICTBEHHOTO HMCIIOIHEHHS TIOTHOMOYHI TOCy1apCTBEH-
HBIX OPTaHOBY.

IOpuandeckn  BaKHBIM ~ SIBISIETCA  MOMEHT
COBEpIICHUS TPECTYIUICHHS, II03TOMY HEOOXOIUMO
YCTQHOBHUTH, C KAKOTO MOMEHTa M Ha KaKOM OCHOBaHWH

JAI0 o0mazaer CHIenUaJbHBIM IOJHOMOYHEM, H B
YTOJIOBHOM 3aKOHE O0003HaYeHO TpPHU BO3MOYKHBIX
OCHOBaHMA. Bo-mepBbIX, 3aHUMAaTh JOIDKHOCTH B

OpraHax roCyJapCTBCHHOW BJIACTH JIHIIOM, 3aHMMAIOIINM
roCyJapCTBEHHYIO JODKHOCTh PD miin rocynapcTBEHHYIO
OJDKHOCTE cyOBekTa PD MoxHO mocrtosHHO. Cremyer
MOHMMATh BBHINOJHEHHEM HM COOTBETCTBYIOUIMX IIPaB
U 00sg3aHHOCTEHl Ha OCHOBaHWH €ro m30paHus JHOO
Ha3HAuYCHHS B COOTBETCTBUH C aKTOM O Ha3HA4YCHUM Ha
JOIDKHOCTB, @ Tak k€ B IPEIYCMOTPEHHBIX 3aKOHOM
Cilydasix ~TPYAOBBIM WM  CIY)XKEOHBIM KOHTPaKTOM
[14, c. 38], [15, c. 43]. Bo-BTOpHIX, MOXXHO BPEMEHHO
BBITIOJTHATH (DYHKIMH JODKHOCTHOTO Jinma. OTIN4YaeT oT
MOCTOSIHHOTO TOJNBKO HAJIMYHMA CTPOTO OINPEAEICHHOIO
BPEMECHH 3aMELICHUSI COOTBETCTBYIOMIEH IOJDKHOCTH
Ha TeX K€ OCHOBaHWiX. Eciam mepBble 1Ba OCHOBAaHUS
JIOTWYHBI U KOHKPETHBI, TO BO3MOXXHOCTH BBINIOJNHATH B
OpraHax roCyJapCTBCHHOW BJIACTH JHIIOM, 3aHMMAIOIINM
roCyJapCTBEHHYIO JODKHOCTh PD miin rocynapcTBEHHYIO
OJDKHOCTE cyObekta PO ¢dyHKnmmm mo crenmaabHOMY
MIOJTHOMOYHIO BBI3BIBAET B TEOPUHU U MPAKTUKH BOIPOCHI.
OcgemnieHne JaHHOTO BOIpoca TpedyeT caMOCTOSTETFHOTO
aHamM3a W HE SBISETCA IPEAMETOM HACTOSIIErO
WCCIICIOBAHUSL.

B 3akiroueHune cuuTaeM 1enecooOpasHbIM 3aKOHO-
JIaTeNbHO 3aKPETNTh CHENNAIbHOE OCHOBAHUE JESTEINb-
HOTO pacKasiHUsA B ITyHKTE 7 IpuMedaHus K cT. 285 YK PO
B cienyrouieil pegakuuu: «JInmo, BepBbie COBEPLIMBIIEE
37I0yNOTpeOIeHNe JODKHOCTHBIMHU HOJIHOMOUYMSIMHU (CTa-
Ths 285 YK P®) mim npeBsIieHne TOHKHOCTHBIX TTOJTHO-
Moumii (ctates 286 YK P®), mpemycMoTpeHHOE YacThIO
MIEPBOI HACTOSIINX CTaTel, CIIOCOOCTBOBaBIIEE PACKPHI-
THIO IPECTYTIIICHUS], 0CBOOOKAAETCS OT YTOJIOBHOM OTBET-
CTBEHHOCTH, €CIIH OHO COBEPHICHHO U3 JIOXHO TOHATBIX
MHTEPECOB CITy’KOBI, M €CIIH B €T0 ACHCTBUSX HE COHEp-
JKUTCS MHOTO COCTaBa mpecTyIuieHus» [16, c. 143].

Jluteparypa:
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Hyma BepxoBroro Cyma P® ot 16.10.2009 Ne 19 //
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