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Heunb. M3ydenue nporeccoB popMUpPOBaHHUS B KOHCTUTYIIMOHHO-IIPABOBOM MIPOCTPAHCTBE MoJieliei (hopMasibHOM
U (pakTHYEeCKOW CIIpaBeIIMBOCTH.

Meroabl. /luanekTiyecKuidi METOJI IO3BOJIMII PACCMOTPETh MPUHIIUII CIPABEVTUBOCTH C MO3UIMHU BBISIBICHUS €T0
MHBapUAHTHOMN CYIIHOCTHOI OCHOBBI, C OJJHOM CTOPOHBI, M COJEPIKATEIbHBIX XapaKTePUCTHK, JMHAMUIECKH N3MEHSIIO-
IIMXCSI TIOJ1 BIUSTHUEM Pa3JIMYHbIX SKOHOMHYECKHX, COLIMOKYJIBTYPHBIX, HCTOPUYECKUX (DAKTOPOB, — C APYroi. MeTosbt
(hopMasbHOM JIOTHKHU: ONMCaHKe, CPaBHEHHE, KJIAaCCU(HKAIHs, aHAIN3 U CUHTE3, TI03BOJIMIN 0XapaKTepH30BaTh KOHCTH-
TYUMOHHBIWA MPUHIIMI CHPABEUIUBOCTH C ITO3UIIMU €r0 HOPMaTUBHOTO cozepxkanust. [IInpoko Mcroabp30Baics MexIuc-
LUMIJIMHAPHBIN TOAXOI.

Pesynbrarsl. B pamkax quctpruOyTHBHOM MOJIEIH CIIPABEIIMBOCTH aBTOPOM [TPOAHAIM3UPOBAHBI PABEHCTBO HIEpe]]
3aKOHOM U CYZIOM M HEOOX0ANMOCTh AU (HEepeHIIMPOBaHHOTO TTOJIX0/1a K TPABOBOMY PETYJIMPOBAHUIO KaK J[Ba OCHOBOIIO-
JIArarolyx Havyaja MPUHLHUIIA CIIPaBeUIMBOCTH. Pasniunble auddepeHnuanuy IpaBoBoOro peryJupoBaHusl C HO3UIHN
(opMaIbHOTO PaBEHCTBA OKA3bIBAIOTCS MMMAHEHTHBIMHE CaMOMY TIPABOBOMY IIOJIFO M OOYCJIOBJICHHBIMH JMHAMUKOH €ro
pas3BuTHs. B 9TOM CMBICIIe KOHCTUTYLMOHHBIH TPUHIMUIT CIIPABEAIMBOCTH BBINOIHIET (QYHKIMHM MEXaHH3Ma pachpejie-
JICHUS! BO3HUKAIONIKMX B npolecce auddepeHiuaniy mpaBoBoro peryJupoBaHusi paBeHCTB U HEPABEHCTB, 00eCIIeunBast
cOalaHCUPOBAaHHOCTh MPABOBOW cUCTeMbl. HapylleHne NaHHOTO NMPUHLUIIA B KOHCTUTYLIMOHHO-IIPABOBOM KOHTEKCTE
BBICTYNaeT B popMe TucKpuMuHanuu. [Ipyn 3TOM AMCKpUMHHALMS MOXKET BBIPAXKAThCsl KaK B YCTAHOBJICHUH HEOOOCHO-
BaHHBIX Pa3JIMYMil B MPABOBOM PEryJHpOBaHUU (Upe3MepHOil nuddepeHnuanin), Tak 1 B HeAupPepeHIMPOBAHHOM,
YPaBHUTEIBHOM TIOJIXO/IE K CyOBEKTaM, HaXOISIIUMCS B Pa3JINUHbIX CUTYalIUsX.

Hayunast HoBn3Ha. HayuHast HOBU3HA 3aKIII04AETCs B UCCIIEJOBAaHNUH TIPUHIIUIIA CIIPABEJIMBOCTH KaK BaXKHEHIIIEro
KOHCTUTYLIMOHHOTI'O IPUHIIMIIA, €0 COOTHOILEHHMSI C MPUHIIMIIOM PAaBEHCTBA, BBISBIISIIOIIETO KaK COBITaACHUSI 110 COJlepIKa-
HUIO, TAK U KaUECTBEHHYIO CIIEHUDUKY.

Kniouesvie crnosa.: cnpaBeATNBOCTb, KOHCTUTYIIMOHHBIHM MPUHIUI, MOJEIb, IPABO, JTUCKPUMHHALUS.

Presnyakov M.V.
CONSTITUTIONAL CONCEPTUALISATION OF FORMAL AND REAL JUSTICE

Purpose. To study formation processes of models of formal and real justice in constitutional-legal environment

Methods. On the one hand, dialectic method allowed considering the principle of justice from a perspective of
revealing its invariant essential basis and, on the other hand — its substantial characteristics changing dynamically under
the influence of various economic, social-cultural and historical factors.
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Results. Within the framework of a distributive model of justice the author analyzed the equality before law and
court and necessity of a differentiated approach to legal regulation as the two basics for justice principle. Various differ-
entiations of legal regulation from a perspective of formal equality are immanent to the legal environment and specified
by the dynamics of its development. In this context constitutional principle of justice performs functions of a distributing
tool which appear during differentiation of legal regulation of equality and inequality providing balance of a legal system.
Contravention of that principle within the constitutional-legal context appears in the form of discrimination. When this
happens discriminations can be expressed both in determination of unproven differences in legal regulation (excessive
differentiation) and undifferentiated, equalitarian approach to the subjects in different situations.

Scientific novelty. Scientific novelty involves investigation of the principle of justice as the most important con-
stitutional principle, its correlation with the principle of equality identifying both coincidence of the content and quality

specificity.

Key words: justice, constitutional principle, model, law, discrimination.

[IpuHIMD cIpaBeUIMBOCTH IIPEAIIONAraeT CBOE
(dopManpHOE M MarepualibHOe, WiIN (PaKTH4YEeCKOe, BbI-
pakenue. B dopmanbHOM IaHe CpaBeAIMBOCTD IMPEA-
CTaBJIsIeT CO0OM OCHOBY mpaBoBOW (hOpMBEI BOOOIIE, TO
€CTh HE KaKOTO-TO IpaBa (apUCTOKPATHUYCCKOTO, COIHa-
JUCTHYCCKOTO, IEMOKPATUYECKOTO ¥ T. T.), a IpaBa Kak
OIIPE/ICIIEHHO CHCTEMBI HOPMAaTUBHOTO PETYIUPOBAHHS
OOIIECTBEHHBIX OTHOIICHWH. B 3TOM cMbICIe MPHHIUI
CIPaBEIIMBOCTH BBIPAYKACT MMMAHCHTHO TIPHCYIIEE TIpa-
By Ha4aJi0 «COPa3MEPHOCTHY, «IOPUAMICCKON Mephl». B
TOM WJIM HHOM COLMOKYJIBTYPHOM, HCTOPUYECKOM KOHTEK-
CTE 33/1a10TCsI OIPE/ICIICHHbIE TapaMeTphl ATOH copaszmep-
HOCTH, WJIH, KaK MBI TOBOPIUTH BHIIIE, JOPMabHAs CIIpa-
BEJTMBOCTh HATIONHACTCS (AKTHYCCKUM COJCPIKAHHEM.
[puHIIUT «paBHOE — PaBHBIM; HEPAaBHOE — HEPABHBIM»
B 3aBUCHMOCTH OT 3TOTO KOHTEKCTa MOXKET MpeycMaTpu-
BaTh Pa3IUYHOC PACHpE/ICICHUE PABCHCTB U HEPABCHCTB!
paba u rocroauHa, CI03epeHa U Baccaia, HaKOHEIl, TPax-
JaHuHa 1 HerpaxganuHa. Co cBoel MO3WIMH, 00yCIIOB-
JICHHOW B KOHEYHOM HTOTE HAIIeH «BKIIOYCHHOCTHIO»
B OTOT CaMBbIil COIMOKYJBTYPHBIH IHCKYPC, MBI MOXEM
CKa3aTh, YTO TPABOBOC 3aKPCIUICHHE «CTAaTyCOB» pada
TOCTIOJIIHA HECTIPABEAIMBO (MJIH HE SIBIISICTCS TPABOBBIM).
OHAKO B TAKOM CITy4dac MBI yKe HAIOIHSIEM (OpPMaTbHBII
MIPUHIUT CIPABEIIIMBOCTH W3BECTHBIM W ONU3KUM HaM
(haKTHYECKNM COIEePIKaHUEM.

Kak nam mpezacrasisiercsi, COBpeMEHHbIE JTHOepTa-
PHUCTHI OITyCKAIOT HMEHHO TAKYIO IMOIMCHY MOHSTHH. B.
C. Hepcecsnn onpenensi GopMallbHYIO CIIPaBEITHBOCTD
BO B3aMMOOTHOIICHUSIX HHIMBHIOB KaK BBIPAXKCHUE J0-
CTHTHYTOTO paBeHCTBA (YpaBHCHHOCTH, OalaHca MHTEpe-
COB) B cBOOOIE B3auMooTHomIeHUH [ 1, 2, 3]. @opmanpHas
CIIPaBEAJIMBOCTb, 110 €0 MHEHMIO, €CThb MMMAaHEHTHOE
KadecTBo mnpapa. «CIpaBeUTMBOCTh — BHYTPEHHEE CBOM-
CTBO M Ka4€CTBO IpaBa, KAaTCrOPHs U XapaKTePUCTHKA TIpa-
BOBas, a HC BHEIIPaBOBas (HE MopalibHas, HPaBCTBCHHAS,
penurno3Has u T. 1.» [4, c. 29].

B sToM cmbIcnie (hopManbHON CIPaBEUIMBOCTH Y
B. C. HepcecsiHiia npOTHBOCTONUT «cOLMANIbHAsK CIIPaBe/l-
JIUBOCTEY» KaK MHO)KECTBO Pa3HOPOIHBIX «HETPABOBBIX)
MIPUTSA3aHUH, KOTOPBIC 00YCIOBICHBI PAa3THYHBIMU (MHIH-

BUYaJIbHBIMHU, TPYNIOBBIMH, KOJUIEKTUBHBIMH, MapTHIi-
HBIMH, KJIACCOBBIMH U T. II.) HHTEPECAMHU.
CripaBeuyIMBOCTh KaK NMPHHIMIT 1paBa (popmaib-
Has CIIPaBEUIMBOCTH) HE CIIMBACTCS C CAMUMHM STHMH NPH-
TSA3aHUSAMU U HE SBISETCS HOPMATUBHBIM BBIPAXKEHUEM U
TeHepan3ayeil Kakoro-JImoo OAHOTO M3 TAKMX YAaCTHBIX
UHTEPECOB, a4, BO3BBIIASCH HAJ BCEM ATUM NapTHKYJIS-
PHU3MOM, «B3BEUIMBAET» (HA €IMHBIX Becax IPaBOBOH pe-
TYISIAN W TIPABOCY/IHUS, TIOCPEICTBOM 00111ero macimrada
1paBa) M OLICHNWBACET MX (HOPMaIBbHO-PABHBIM, a IOTOMY H
OJJMHAKOBO CHPABEIIMBBIM JJISI BCEX MPABOBBIM MEPUIOM
[4, c. 30-31]. «Hampumep, Te nim nHBIC TPEOOBAHUS TaK
Ha3bIBa€MON “‘COIIMANbHON CHPAaBEAIUBOCTH , C IPaBO-
BOM TOYKH 3PEHUs, UIMEIOT PallMOHAJIBHBINA CMBICI U MO-
TYT OBITH TIPU3HAHBI U YJOBJIECTBOPEHBI JIHMIIb TOCTOIBKY,
MOCKOJIBKY OHH COIJIaCyeMBbI C TPaBOBOM BCEOOIHOCTHIO
U PaBEHCTBOM U HX, CIEIOBATENbHO, MOXKHO BBIPA3UTh B
BUJIe TpeOOBaHMIT caMoii ITPaBOBOIl CIIPaBEAITMBOCTH B CO-
OTBETCTBYIOIINX O0JIACTSAX COLMAIBHOM )XKU3HI» [4, ¢. 31].
[To HameMy MHEHHIO, TIPHHITUIT BCEOOIIETO paBeH-
CTBa B paMKax JaHHOW KOHIENIWH, Oyay4n M3HA4aIbHO
«BIIO)KCHHBIM» B (OPMANBHYIO CTPYKTYpy IpHUHIONIA
CIPaBEATUBOCTH KaK IIPaBOBOI «COPa3MEPHOCTHY, 3a1a€T
COZIEPKATENbHYI0, WIH MaTepPHAIbHYIO, COCTABIISIOIIYIO
cnpasernuBocTH. O camoii ke GopMaIbHON XapaKTepH-
CTHKE MPHUHIUIA CIPABEVIMBOCTU B JEUCTBUTEIBLHOCTU
HEJb3sl CKa3aTh HUUYEro, KpOMe TOro, 4TO OHA MPEICTaBIIs-
eT o001 OTIpeIeTICHHYIO MepY, TO €CTh YHCTYIO CopazMep-
HOCTb. [ToaTOMY, Kak HaM KakeTcs, KOHKPETHBIN «00pazy
MPUHINIIA CIIPABEUITNBOCTH (KOHCTUTYILIMOHHOTO IPHUHIIU-
Ta CTIPaBE/ITMBOCTH) BCETAA SBISIETCSI HAM COEpIKaTelb-
HO ONpEICJICHHBIM, BKITIOYAIONINM B ce0sl OIpPE/IeIICHHOE
UEOJIOTUYECKOE, WU [IEHHOCTHOE, HAMTOJIHEHNUE.
[Tono6HOE TOHMMaHNE TPUHINTIA CIIPABETHBOCTH
BBICKA3bIBAETCS, KAK HAM Ka)KETCsI, ONTHUM U3 KPYIHEHIITHNX
€BPOIEHCKUX UUBUIMCTOB — JoKTopoM Dpanuem boia-
JIMHCKHU, KOTOPBI OTMEYAEeT, YTO MPUHIMII CIPaBEINBO-
CTH B CaMOM OOIIEM CMBICIIE BBIPa)KaeT COPa3MEPHOCTH,
c000pa3Ho KOTOPOH K paBHOMY IIPUMEHSIETCS paBHBII Mac-
mral, a HepaBHOE OOCYK/IAETCSI COOTBETCTBEHHO BBISIB-
JIEHHOMY HepaBeHCTBY [5]. «O4eBUaHAs HEMOIHOTA ITOTO
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KpUTEpHS, B KOTOPOM HE COIEPIKUTCS TOUHBIX KPHTEPUEB
JUIS OTIPEACTICHNSI PAaBHOTO W HEPaBHOTO, SBISACTCS IIpe-
ononuMor. Takoe npeojosieHne BO3MOXKHO MOCPEACTBOM
TOTO, 9TO B KaUECTBE OPUEHTHPA OTHOCUTEIHHO ITOTO (15
OILIEHKH PAaBHOTO M HEPABHOTO) NMPUHUMAIOTCS TE ycCTa-
HOBKH OTHOCHTEIBHO IIEJIN WIIH IIEHHOCTH HOPM, KOTOpBIE
OTBICKHBAIOTCS YK€ B IPyTOM MECTE TIPABOBOTO MOPSIIKA, a
3HAUUT, 3a MpeeslaMH TOJIKyeMoro 3akoHa. CienoBarenb-
HO, HICKOMBIM JIOTIOJTHUTEIFHBIM MaTEPHAIOM TOJIKOBAHUS
37IECh SBISIETCS YKE HE SIBHOE COACpIKaHUE NPYTHX TOJIe3-
HBIX B CHCTEMAaTHYECKOM IIJIAHE HOPM ..., & [IEJICBBIC U IICH-
HOCTHBIE OCHOBAHHS TaKUX HOpM» [S].

Takum 00pa3oM, €IUHCTBEHHBIM TpeOOBaHU-
eM TpUHIHUNA (OPMATHHON CHIPaBEIMBOCTH SBIISCTCS
PaBHOMEPHOCTh NMPUMEHEHHS 3akoHa. Tak, Hanmpumep, P.
Wepunr, pasrpannumnBas (GOpMaIbHYIO M MaTepHATBHYIO
CIPaBEIIMBOCTH, TTOJIATajl, YTO MaTepHaIbHAS CIIPABEIIN-
BOCTB NPH3BaHa 00ECIICYNBATH «BHYTPEHHEE» PABEHCTBO,
OamaHc MeXTy 3aCiyToi M BO3SHATPaXXICHHEM, BO3ME3/IHU-
eM u BuHOU. dopmalibHas CIIPABEAJIMBOCTh BHIPAKAECTCS B
PaBHOMEPHOCTH MPUMEHEHHUS 3aKOHA K PEIICHUIO KaXkKI0-
TO KOHKPETHOTO CITy4asi, yCTaHOBJICHUH BHEIIHETO PaBEH-
ctBa [6, c. 19]. «Ecnm MBI cauTaem, 4TO CIpaBeTABOCTh
BCErJa BBIpaKaeT OMPEICICHHBIA BUJI PAaBEHCTBA, TOTHA
(opmanpHas CTIpaBeIMBOCTh TPeOyeT, 4TOOBI 3aKOHBI 1
WHCTUTYTHl TPUMCHSINCH PAaBHO (TO €CTh OIMHAKOBBIM
obpazom). dopmanbHas CIPABEIIMBOCTh €CTh TNPHUBEP-
JKCHHOCTH NPUHIIHAITY, WM, KaK 9acTO TOBOPST, “TIOBHHO-
BeHue cucteme”» [7].

B. M. Ceipeix, kputukys nosunuio B. C. Hepce-
CsHITA, oTMedaeT: «Jlormka He 3HaeT TUXOTOMHYECKOTO
JIETICHUsT TTOHATHS “paBeHCTBO” Ha (popmanmbHOEe M (ak-
THYECKOE, JJISl Hee PABEHCTBO MOYKET OBITh TOIBKO peab-
HBIM, (pakTHueckuMm...» [8, c. 51].

Bo3spaxas emy, B. B. JlanaeBa ormeuaer, 4To «Kak
pa3 ¢ TOYKH 3pCHUS JIOTHKU KaK HAyKH (B OTIINYHE OT OOBI-
JCHHBIX TPEICTABICHUN) PABEHCTBO MOXKET OBITH TOJIBKO
dhopmansHBIMY» [9, c. 70]. PaBeHCTBO Bcerma ecTh Teope-
THYecKkas (Jlormueckasi) aOCTpakKIysl, KOTOpas B YHCTOM
BHJIC HE CyIIECTBYeT B (hakTueckoii peampHOCTH. «Korma
MBI TOBOPHM O YEJIOBEKE KaK O COIIMAJIBHOM CYIIIECTBE, TO
MBI MOXXEM YpPaBHUBATh JIOACH, HANPHMEp, 10 YPOBHIO
JIOXOJIOB, 10 HAIUYUIO MM OTCYTCTBHIO COOCTBEHHOCTH
Ha CpEJCTBAa MPOM3BOACTBA, MO XapakTepy MpodeccHud,
YPOBHIO 00pa30BaHMs, 110 PETUTHO3HON MPUHAATIC)KHOCTH
U T. JI., K&XKABIA pa3 aOCTparupysch MpH 3TOM OT HHBIX HX
CBOWCTB W KadecTB. B aToM cirydae peus moiiier o ¢op-
MaJbHOM AKOHOMHYECKOM, COLMAIBHOM H T. 1. PaBEH-
ctBe» [9, c. 70-71].

He cnenyer, ognako, momarars, 94T0 (opMabHAS
CIPaBEIIMBOCTH y’Ka BCSIKOTO pofa auddepeHnanmy,
MPU3HAHUIO (HAKTUYECKUX Pa3INIMid HOCUTEJICH TpaB.
OObpaTtuM BHHMaHHE, YTO B TPUBEICHHOM PaCCyXICHUN
pedb WOET HE O PaBeHCTBE, a 00 «ypaBHUBAHUI («MBI
MOXKEM ypaBHHBATh JIIOACH...»). Eciam mercTBUTETBHOE

PaBEHCTBO HEBO3MOXKHO B CHIIy OIPOMHOTO KONHWYECTBa
JIETEPMHUHAHT, KOTOPbIE OTIMYAIOT OJHOTO YEIOBEKa OT
JIPyTOr0, TO BBIOMPAIOTCA T€ XapaKTEPHUCTHKH, KOTOpHIC
MMEIOT 3HAYEHHE C MO3ULUH LEJed Takoro «ypaBHHUBa-
HUs». [IpUMEHHTENBHO K KOHCTHUTYIIHOHHO-TIPABOBOMY
PETYIMPOBAHUIO 3TO MOTYT OBITH PAa3IIMYHOTO poOfa CTa-
TYCHBIC XapaKTEPUCTUKH, ITOJIOBO3PACTHBIE H T. II.

[Ipencrasnsiercs, 9To MOTOOHOE KYpaBHUBAHHUE» B
KaKoOM-TM00 OJJHOW KOHKPETHOW MO3UIIUK OJHOBPEMEHHO
mpeamnonaraeT u audQepeHnnaniio MpaBoOBOro Peryiu-
POBaHUS IO APYTHM KPUTEPHUSAM. YPaBHUBAHHE U pacIipe-
nenenue, auddepeHnnanys B MpaBoBOM PEryIHPOBAHUN
BBICTYTIAIOT B Ka4€CTBE JIBYX B3aMMOCBSI3aHHBIX ACTICKTOB
peanm3anii KOHCTUTYI[MOHHOTO TPUHIINIA CIPABEIIH-
BocTH. «IIpaBoBOE PaBEHCTBO M MPABOBOE HEPABEHCTBO
(paBeHCTBO W HEPABEHCTBO B MPaBe) — OIHOMOPSIIKOBBIC
(Ipenmonararomye u JOMOTHSIIONNE APYT ApyTa) MpaBo-
BBIC ONIPEACTICHNS M XapaKTEPUCTHKH ¥ TIOHATHS, B OJMHA-
KOBOI CTENEeHN MPOTUBOCTOSAIINE (DaKTHIESCKUM PAa3ITHIU-
SM ¥ OTIMYHBIC OT HUX. [IpUHIMT TPaBOBOrO paBEeHCTBA
Pa3NUYHBIX CyOBEKTOB MPEAIONaracT, 4To MpHoOpeTae-
MBI IMU peasibHbIe CYyOBEKTHBHBIC IIPaBa OyayT HEpPaBHBL.
Brnaromapst mpaBy xaoc paznuunii mpeodpasyeTcs B paBo-
BOM MOPSAZOK PABEHCTB M HEPABCHCTB, COINIACOBAHHBIX 110
eIMHOMY OCHOBAHHMIO U 001meit Hopme» [4, c. 20].

ITo meicu B. C. Hepcecsnna, hopmanbHOe, WIH
MIPaBOBOE, PABCHCTBO MHIMBHIOB 3aKIFOUACTCS B PaBHOM
MIPABOCIIOCOOHOCTH, TO €CTh BO3MOXHOCTH MPHOOPECTH
T€ WIM UHbIE TpaBa. B mpoliecce ke peanuzanuu 3Tou
a0CTPaKTHON BO3MOXXHOCTH HEN30€KHO BO3HUKAIOT «pa3-
JUYUS B TIPUOOPETEHHBIX, JTHYHO TPHHAICKAIIIX KOH-
KPETHOMY CYOBEKTY (B 3TOM CMBICIIE — CYOBEKTHBHBIX)
mpasax» [4, c. 21].

Pazmmunsie nuddepeHnnanyuy mpaBoBOTO peryiv-
POBaHMA C MO3UINHU (POPMATEHOTO PAaBEHCTBA OKA3BIBAIOT-
Csl YMMaHEHTHBIMH CaMOMY IIPAaBOBOMY TIOJIO M 00yCIIOB-
JICHHBIMH JHHAMHUKOHN ero pa3BuTHA. BOT kak mumer o0
atoM cynbsa EBponeiickoro Cyna b. Llynanuma: «Bsicoxuit
YPOBEHB KOHIIEITyaIbHOU Mn(hepeHInay, HHBIMH CII0-
BaMM, ITOCTOSHHOE CO3[aHWE HOBBIX HOPMATHBHBIX pas-
JMYUHA, XapaKTepHU3yeT IMPaBOBYIO CHCTEMY, YCOBEPIICH-
CTBOBaHHYIO IO OTHOIIEHHWIO K TPHMUTHBHOHM CHCTEME.
‘YcoBepIIeHCTBOBAHHBIE TIPABOBBIC CHCTEMBI, TAKIM 00pa-
30M, OKa3bIBAIOTCS Mepe]] OCHOBHOM quinemMmoit: «Kak moj-
JIep’KUBATh PaBEHCTBO TpakKJaH IIepel] 3aKOHOM, PaBEeH-
CTBO 3aIIUTHI, MPEIOCTaBICHHOW 3aKOHAMH, MOCTOSHHO
BBOJIS1 HOBBIC IPABOBHIC pa3nuuus («IHCKPUMHUHAIIAN),
HOBBIC TIPaBOBBIC KATETOPHH, HOBBIE KIIACCHI CYOBEKTOB
npaBa, UCTIONB3YIOMHNX pa3IndHoe obpamenue...?» IIpo-
TUBOpEYHE, PUCYIIEEe TPaBy, ABIACTCS, TAKUM 00pazoM,
MIOCTOSHHBIM PaBHOBECHEM MEXAy TpeOOBaHHMEM paBEH-
CTBa, C OJTHOM CTOPOHBI, M MOCTOSTHHOH HEOOXOUMOCTBIO
CO3[1aBaTh HOBYIO TUCKPUMHHAINIO — ¢ Apyroit» [10].

OnuHakoBOE MPUMEHEHHE 3aKOHA KaK TpeOoBaHue
(hopmanbHOI cripaBeaTUBOCTH (MM (popMaibHOE Tpebo-
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BaHHUE CIPABEIIMBOCTH) BO3MOXKHO TOJIBKO K CYOBEKTaM,
HAXOJSIIUMCS B aHAJIOTHYHBIX CHUTyaImsix. Ecim ke 3tn
CUTYalliu CYIIECTBEHHO PA3IHYHBI, TO PacCIpOCTPaHEHUE
Ha HUX OAMHAKOBBIX MPABOBBIX MPEANHCAHUI (IO MPHH-
LUy «BCEM CECTpaM IO Cepbram»), HampoTUB, OyAET OT-
CTYIUIEHHEM OT IIPHUHITUIIA CIIPaBEeUTUBOCTH. B 3TOM Kaue-
CTBE MPHUHIIUI CIIPABEIITUBOCTH HAXOIUTCS 3a MpeaeaMu
JTUXOTOMHH (OPMATBHOTO M (AKTUIECKOTO PaBEHCTBA.
Onmo3urus GopManbHON W (PaKTHIESCKON CITpaBeITUBO-
CTH COZIepKaTeIbHO BOSHUKALT, TOJIEKO KOT/Ia MBI 0Oparia-
eMCsI K BOIIPOCY O KPUTEPHX U PepeHITHAIIIH TIPAaBOBO-
TO PeryaupOBaHUS.

Cornacuo c1. 19 Konctutymmu, rocygapcTBo ra-
PaHTHUPYET paBEHCTBO IIPAaB M CBOOOI YEIOBEKA U TPAXKAa-
HUHA HE3aBHCHUMO OT TI0JIa, PAChl, HAITMOHAJIFHOCTH, SI3BI-
Ka, IPOMCXOXKICHHUS, IMYIIECTBEHHOTO U JOJDKHOCTHOTO
TTOJIOKEHUS], MECTa JKUTEIHCTBA, OTHOIICHUS K PEIIUTHH,
yOeXXIeHUH, TPHHAICKHOCTH K OOIIECTBEHHBIM 00BEIH-
HEHISIM, a TaKKe JPYTHUX OOCTOATENBCTB. 3alpeniaioTcs
mo0bie GOPMBI OTPaHUYCHHS TPaB TPAKIAH 10 MPU3HA-
KaM COIMAaJIbHOM, PacoBOM, HAIMOHAIBHOM, SI3BIKOBOM
I PETTUTHO3HOMN MTPUHAIIIC)KHOCTH.

Osznavaer ym 3710, 4TO Jtobast mauddepeHmanus
10 TIEPEYMCIICHHBIM BBIIIE MpPU3HAKaM OyIeT HEKOHCTH-
TyunonHoi? HyXHO cka3arp, 9TO NEHCTBYIOIIUM 3aKO-
HOJIATEIbCTBOM yYCTAHOBJICHBI PA3NIMUMs MTPABOBOTO PETY-
JUPOBAHNS, B TOM YHCJIC U B 3aBICHMOCTH OT YKa3aHHBIX
obcrosaTenscTB. Hampumep, 00sS3aHHOCTh TIPOXOXKICHUS
BOCHHOH CIIy’XOBI yCTaHaBIMBACTCA IO MPHU3HAKY IIOJA.
[IpaBo Ha 3aMeHy BOCHHOH CIyXOBI albTepHATHBHON
TpakIaHCKOH CITy’KOOH MpeToCTaBIsACTCS B 3aBUCUMOCTH
OT COOTBETCTBYIOIIMX YOEXKIEHHH (KOTOpHIE emie W He-
00XomMMo J0Ka3aTh). BiameHue pyccKUM SI3BIKOM SIBIISI-
€TCsI OTHUM M3 HEOOXOIMMBIX yCIOBHUH MOCTYIUICHUS Ha
rocynapcTBeHHylo cimyx0y. Hekoropsle momkHOCTH (HE
TOJBKO TOCYAAPCTBEHHOMN CITY>KOBI) HE MOTYT 3aMEIaThCs
rpakIaHaMH, JOCTUTIINMHU OTPEICICHHOTO MPEASTFHOTO
BO3pacTa.

Xotenock ObI OTMETHTH, 9TO KOoHCTHTYIHS 3ampe-
I1aeT HepaBHOE OOpaIIeHne ¢ CyObeKTaMi MMEHHO B 3aBH-
CHMOCTH OT JaHHBIX MPU3HAKOB WJIM IO YKa3aHHBIM TpH-
3HakaMm. Kak crpasennuso ormeuaer B. 1. Kpyce, «ecnu
OTPaHUYCHUS WIH IPEUMYIIECTBA YCTAHOBICHBI W TPH-
MEHSIOTCS UCKJTIOYUTEIBHO IO MPH3HAKAM COIIHAIBHOM,
pacoBOil, HAIIMOHAJIBHOW, $I3BIKOBOM WJIM PEIUTHO3HOU
MIPUHAIIC)KHOCTH, OHH SBISIOTCA ....HEKOHCTHTYIIHOH-
HBIMU. BMecTe ¢ TeM Bce 001IenpaBoBbie, aKTyaTbHbIE IS
BCEX OCHOBHBIX TIPaB M CBOOOJ (hOPMBI, BUIBI U CITOCOOBI
HOPMAaTHUBHOTO OMOCPEIOBAHUS BO3MOXKHOCTEH IPaKTH-
YECKOTO IMPABOMOIF30BAHHS MOTYT YCTaHABIMBATHCA U B
CBSI3M CO CTaTyCHBIMH OCOOCHHOCTSAMH JINI] (TIpaBooOa-
Jareneil), ¥ B CHITy HHBIX KOHCTHTYIIHOHHO 3HAYUMBIX 00-
ctosTenseTBy [ 11, ¢. 575]. Jpyrumu cnoBamu, 3Ta 00CTO-
ATENBCTBA, IPU3HAKHU BIOJTHE MOTYT, a MHOTZA U JOJDKHBI
BBICTYTIaTh B Ka4€CTBE KPUTEPHS KOHCTUTYIIHOHHON AHD-

(hepeHImanym, OTHaAKO OHU HE MOTYT SBIISTHCS €€ MEIbIO.

KoHCTUTYLIMOHHBIN 3ampeT AUCKPUMHUHALMU HE
uckirogaeT AudQepeHnraniy MpaBoBOTO PETYINPOBa-
HUS, B TOM YHCJIC U TI0 TeM KPUTEPUSM, KOTOPBIC TIPSIMO
Ha3BaHel B cT. 19 Konctutymuu PO®. C npyroii cTOpoHEI,
HEKOPPEKTHOE YCTAHOBIICHUE Pa3IMUNil IPAaBOBOTO pery-
JUPOBAHMS IO TEM OCHOBAHUSAM, KOTOPBIC TPATHIIHOHHO
JIeXaT B OCHOBE u(epeHnnaui mpaBoBoOro craryca, B
KOHKPETHOH CUTYaIlMH MOYKET OKa3aThCsl TUCKPUMIHAIN-
OHHBIM.

Ha s3p1ke ApuctoTens mpobiemMa ypaBHUBAHHSA U
nuddepeHIany BEIpakaeTcs B IMXOTOMHUH «apru(hMeETH-
YECKOTO» M «TEOMETPHUECKOT0» PABEHCTBA, «yPaBHUBAIO-
LIe» U «pacupelensone» cupaseuyinBoctu. [puuem y
Crarupura 3TO B3aMMOJIOTIONHSIOINE KaTETOPHU: TOITBKO
UX MIPABUIIBHOE M «YMECTHOE» COYETaHUE COCTABISACT OC-
HOBY CITPaBEIJIMBOTO OOIIECTBEHHOTO YCTPOMCTRA.

OO6patuM BHEUMaHHUE, YTO KaK «apuPMETHIECKOE»,
TaK U «TEOMETPUYECKOe» (MU  «IIPOTIOPIIMOHATIHEHOE)
PaBEHCTBO BBIPAXKAIOT (POPMANIBHBIN aCMeKT OTHOIICHUH
paBeHCcTBa. OTO (PopMabHOE PABEHCTBO HEPEIKO OTO-
JKIAECTBISIETCS C MPAaBOBBIM PABEHCTBOM B IIETIOM. Tak,
Hanpumep, B. C. Hepcecsiai ormeuan: «IIpaBoBoe paBeH-
CTBO — 3TO PaBEHCTBO CBOOOIHBIX M HE3aBHUCHUMBIX APYT
OT Apyra cyObeKTOB IpaBa Mo 00IIeMy sl BCEX MacIITa-
Oy, ennHOW HOpMeE, paBHOHI Mepe» [4, c. 17].

MBI COBEpIIIEHHO HE MOXKEM COTTIACUTHCSI C TEMH
aBTOPaMH, KOTOPBIE OTOXIECTBIAIOT «apH(PMETHICCKOS)»
n «popManbHOE» PAaBEHCTBO, WIH «ypPaBHUBAIOUIYIO» U
«popManbpHyI0» CIpaBeATUBOCTh. Tak, Hampumep, B. /1.
30pBKHH IOJIaraeT, YTO YPAaBHUBAIOIIAS CIPABEIIHNBOCTh
MIPeNICTaBIsIeT OO0 YrcTO (HhopMaIbHOE PaBEHCTBO, WIIH
paBeHCTBO «apudmernyeckoe» [12, c. 9].

Ha namm B3m1s11, Mpu TakoM TOAXOJIE JTOTTYCKAaeTCs
CMEIIICHUE ABYX COBEPIICHHO PA3JWYHBIX OIMO3HIINIA:
«popmabHOE — (PAKTUYECKOE» PAaBEHCTBO, C OTHOM
CTOPOHBI M «apU(PMETHIECKOE — TEOMETPUIECKOe» pa-
BEHCTBO — C JIpyroi. Mexay TeM B OCHOBE 3TUX JUXO-
TOMHUH JIe)KaT Pa3NTUYHBIC KPUTEPHUU pa3TpaHHUCHHS CO-
OTBETCTBYyIOIINX Kareropuii. Kak apudmernueckoe, Tak u
TEOMETPHUECKOE PAaBEHCTBO B OCHOBE CBOCH MHCTPYMEH-
TaJBHBI U 03HAYAIOT, IO CYTH, OAMHAKOBOE OTHOIICHHUE K
PaBHBIM U Pa3NUIHOE — K HEPAaBHBIM, YTO BIIOJTHE OXBa-
ThIBaeTCsl (OPMaJBHBIM MOIYCOM paBeHCTBA. B ocHOBe
JKe OTMO3UIH (POPMATEHOTO U (PAKTUIECKOTO PABEHCTBA,
KaK MBI [TOKa)KeM HIDKE, JI)KUT KPUTSPHUH IIeITH IPaBOBOTO
peryIHpOBaHUsL.

Touno Tak xe OyneT HEBEPHBIM OTOXIECTBIATH
(hopManmpHYIO CIPaBEIMBOCT C YPaBHUBAIOIICH, a (ax-
THYECKYI0 — ¢ pacrpenensioneid. OTHOIIECHUS ypaBHH-
BaHUS U PacIpeieNiCHUs B PABHON Mepe XapaKTepHBI Kak
JU1st hOpMaNTBbHOM, Tak W /Ui (pakTHUECKOU (MU MHade —
MaTepHaIbHOM) CIIPaBEIIHBOCTH.

Tak, HampuMep, ypaBHHUBAIONIAs CIPABEIIUBOCTh
BBIPA)KAETCsI B PABHOM OOECIIEUECHUH M TapaHTHPOBAHUHU
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OCHOBHBIX TIPaB W CBOOOJI YENIOBEKA, YTO HAXOAWTCS B
II0CKOCTH (hopManbHOHN cipaBemauBocTH. C Apyroif ke
CTOPOHBI, 3aKOHOJATEIEHOE 3aKPEIIICHNE MUHIMAJIBHOTO
pasMepa OIUIaTHl TpyZla HE HMXKE MPOKUTOYHOTO MHHH-
MyMa, KOTOPO€ TakKe MpEeACTaBIieT co00i MpOsBICHNE
YpaBHUBAIOIIEH CIPAaBEATUBOCTH, MPHU3BAHO CKOMIICH-
cuUpoBaTh (B KaKOM-TO Mepe) (haKTHIecKoe HEepaBEHCTBO,
mudhepeHIHAINAIO TOXOIOB.

DopMalbHBIA aCHEKT paclpeeststoneil crpaBe-
JIUBOCTH HAXOJUT BBIPAKCHHE B IU(PQPEpeHINPOBAHIH
OTBETCTBEHHOCTH B 3aBHCHMOCTH OT TSKECTH COBEPIICH-
HOTO TIPaBOHAPYIICHHS, B PA3IMIHON OIIIaTe 3a TPy pas-
HOH CJIO)KHOCTH U HAIIPSDKEHHOCTH U T. 1. YCTaHOBIJIEHUIO
(baKkTHUECKOTO paBEHCTBA KaK pean3aliy MaTepHaIbHON
CIPaBEIIIMBOCTH CIIOCOOCTBYET MPEAOCTABICHUE Pa3IIHy-
HOTO poJia JIbTOT M TapaHTHH B TPYIOBBIX OTHOIICHHSIX
JUIaM, HYKIAIOIMMCS B 0COOOH 3amuTe, B 4eM TaKkKe
CIIeZyeT BUACTH MPOSBICHUE PACIIPEICIAIONICH CrIpaBeI-
TUBOCTH. [IpIMepoM MOXKET CIYKHTh KBOTHPOBAaHHE pa-
609nX MECT JIT HHBAJH/IOB.
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