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Heab. M3yunth pa3iauyHble KOHLENIMI MPAaBONOHMMAHHUSA, HA OCHOBE KOTOPBIM ONpENeIuTh 3HAaUCHUE U POJib
MpaBa U 3aKOHa B IOCTPOEHUH MTPABOBOTO TOCYAapCTBa.

MeTtoambl. PeTpocrnieKTUBHBIA aHaIu3 CYyIIHOCTH [IPABOBOI'O IOCYAapCcTBa OCHOBAaH Ha KOHIIENTYaJbHbIX M3MEHE-
HUSIX COICPIKAHUS TIOHITHS «IIPaBay, KOTOPBIC ONPEACICHBI 00IIeCTBEHHO—TIOIUTHYCCKUMHE B3IVIsLAaMH, (GHII0COGHCKUMU
UJCSIMH, Pa3IMYHBIMH UCTOPUIECKUMHU COOBITHUSMU.

PesyabTarbl. Ha ocHOBEe HayuYHO 000CHOBAaHHBIX TOAXOAOB, & TAKXKEe COOCTBEHHBIX BHIBOJIOB, CCIIEIOBAaHA B3aU-
MOCBSI3b ME¥K/Iy TEOPUSMHU «IIPABOIIOHUMAHUS» U KIIPABOBOIO rOCYIapCTBa».

Hayunas HoBu3Ha. HayuyHasi HOBHM3HA 3aKJII0UAETCS B UCCIIEIOBAHUN B3aHMOCBSI3U MEXK]1y TEOPUAMH «IIPABOIIO-

HUMaHHS» U «IIPaBOBOTO IOCYAapPCTBA», a TAKXKE 3HAYEHUS] KOHCTUTYI[HOHAIM3MA B IIOCTPOEHHUH COBPEMEHHOTO MPABO-
BOTO TOCYIapCTBRa.
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Purpose. To study various concepts of legal consciousness and to determine the meaning and role of law and
justice in building legal state.

Methods. Retrospective analysis of the essence of law-governed state is based on conceptual changes of the con-
cept content “right”, which are determined by public-political views, philosophical ideas, and various historical events.

Results. Based on scientifically substantiated approaches and personal conclusions the author investigated rela-
tionship between theories of “legal consciousness” and “law-governed state”.
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Teoperuueckas OCHOBAa MPABOBOTO TOCYAApCTBA  JIO ObI MPEICTABICHUSIM JFOEH O CBOOO/IE U CIIPABE/IUBO-
HACYMTHIBAET MHOTOBEKOBYIO HUCTOPHIO, MHOTHE YY€HbIE  CTH, 3aKOHHOCTH WM JIeMOKparuu. KOHIeniiu mpaBoBOro
¢unocodbl ¥ MpaBOBEAbI, HAYMHAS C AHTHYHOW JPEBHO-  TOCYIapCTBA €CTh CBOCOOPA3HbBI CHHTE3 MPEACTaBICHUN
CTH W BIUIOTH JIO HAIIUX JHEH, 3aHUMAIOTCS NpOOJIeMO O BO3MOJKHOM M JKEJIAeMOM YCTPONCTBE MyOIHMUYHO# Bia-
CO3/IaHUsI PAIMOHAIIBHOTO TOCY/IAapCTBa, KOTOPOE OTBEYa-  CTH COOOpa3HO MPEICTABICHUSIM O CHPABEUIUBOM pa3-
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TPaHWYEHUH WHAWBUAYAIBHBIX U IPYIIIOBBIX HHTEPECOB,
OasmpyromieMcs Ha MPHU3HAHUM CBOOOMBI JIMYHOCTH KaK
MIPUHINIHAIBHOM TOCTYJaTe MOJABISIONIEr0 OOIbIINH-
CTBa 0OIIECTBEHHBIX HICONOTHH U TeopHii [1, c. 34]. IIpu
BCEM MHOrooOpas3uy B3IISAA0B Ha CYIIHOCTH IIPaBOBOTO
TOCYJapcTBa, MOXHO BBISIBUTH OOILIYI0 CHHTE3UPYIOIIYIO
OCHOBY, NIPSIMO MJIM KOCBEHHO BBIBOJMIMYIO M3 OOJBIINH-
CTBa yYCHHMH O IPABOBOM TOCYHApCTBE, - CTPEMIICHHE K
CIpaBeIINBOMY OOIIECTBEHHOMY YCTpPOHCTBY. loaToMmy,
paccMaTpuBaTh MPAaBOBOE TOCYAApPCTBO HEOOXOOMMO HE
TOJIBKO KaK HEI0, HO ¥ KaK PeasIbHyI0 COLMANIBHYIO ITPaK-
Tuky. K stomy ciemyer mo0aBuTh, 4TO pa3BUTHE IpEA-
CTaBJIEHHH O MPAaBOBOM I'OCYAApPCTBE B HCTOPHH UEIIOBEUEC-
CKOW MBICIIH, CIIEAYET pacCMaTpyBaTh C Y4ETOM peaabHOU
cpenbl, B KOTOPOH 3TH MEM BO3ZHHUKIM U MOIYUHIH Pac-
MIPOCTPaHEHHE.

Crnenyer cormacutbesi ¢ MHeHHEM Bapesic MLIO.,
«OTCyTCTBHE B (PHIOCO(CKO-TIPaBOBON HAyKe ETUHOTO
OIIPEZENIEHHs IPaBa, KOTOPOE SIBIISUIOCH OBl CHHTE3MPY-
JOIIEel OCHOBOM, HEKOW KOHCTAHTOM, 0ObEeIMHSIONIEH HC-
ciemoBarenell mpobieM mpaBoBOro rocynapersa. Jlomk-
HO OBITh, OYEBHUIHO, YTO B CIOBOCOYETAHUH «IIPABOBOC
TOCYJapCTBO» KIIOYEBBIM SIBISIETCSI CIIOBO «IIPABOBOEY,
MIPOU3BOTHOE OT TEPMHUHA «TIpaBoy». M eciam Mbl pHU3HAa-
€M, 9TO Ha CETOJHS CYIIECTBYIOT HECKOJBKO NPHHIIUITH-
QJIBHBIX MOAXOJOB K ONPEJEICHUIO MpaBa KaK TaKOBOTO,
TO ¥ BONPOC O MPABOBOM TOCYIapCTBE MPHIETCS PEIIaTh
B 3aBHCHMOCTH OT TOTO, KaKOil MO3HIMH TPHIEPKUBACT-
cst aBTop». [IpaBonoHMMaHue - 3T0, 0€3 MpeyBETUICHUS,
LEHTPaJIbHBINA BOIIPOC TeopHuH mpasa. OT TOro, KaK IMOHHU-
MaeTcsl IIpaBo, KAKOBO €ro 00Iee MOHATHE U OIpeserne-
HHUE, B KOHEYHOM CYETE, 3aBUCHUT PEILIEHHE BCEX APYTHX
mpo0JieM 1 BOMPOCOB, BXOSIINX B CYIIHOCTh KOHLIETINI
MIPaBOBOTO TOCYyAapCTBa [2, ¢. 5].

PaccMarpuBasi KOHIIETIIIMM TPABOBOTO ToCyap-
CTBa B Pa3INYHBIC HCTOPHUUCCKHE MIEPUOMIBI, UEPE3 IPUZMY
TIOHATHH «TIPaBa» U «3aKOH», MOKHO BBIAEIHUTH HECKOJIb-
KO KOHIIENTYaJbHBIX CTEP)KHEH: BO-TIEPBBIX, NPABO - KaK
HOpPMa; BO-BTOPBIX, IIPABO — KaK MEPa; B TPETHUX, IPABO —
KaK HEKUX IIpelieN BO3MOKHOCTEN. PaccMOTpuM Kaxblit
B OT/IEJILHOCTH.

Henp3st HE commacuThbes, UTO NMPABOBBIM TocCynap-
CTBOM MOXKET Ha3bIBAThCSI TOCYJApPCTBO, KOTOPOE HMEET
3aKOHBI, KOTOPbIE OCHOBBIBAIOTCSI HA MIPUHIIUIIE «PaBHBII
CPeAM PaBHBIX» W HE BBICTYIAET KaK (pakTOp BCEOOIIEro
paBeHcTBa. [IoaTOMY B JTaHHOM KOHIIENITYaJIbHOM HaIlpas-
JICHUH, HEOOXOANMO PAacCCMaTPHUBATh 1PAso - KaK HOpMA.
3aKOHBI, B JAHHOM CIy4ae, SBIIAIOTCS OPYAHEM KOHTPOJIS,
a HE peryJanpOBaHUS MPABOBBIX OTHOIICHWH. X Heobxo-
VMO PaccCMaTpuBaTh KakK CPEACTBO 3aKPEIUICHUS COLH-
aJIBHO-TPYIIIIOBOTO HEPABEHCTBA M TOCIO/ICTBA MTPABSILETO
MEHBIIMHCTBA HaJ OCTAJIBHBIM OonbIIMHCTBOM. [Ipmme-
POM 3TOTO MOTYT CITyXHTh APEBHEHIIINE ropoaa-rocynap-
cTBa Mecomoramun 1 HEKOTOpble HOpMBI CBO/Ia 3aKOHOB
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XaMMypanu 0 TOJIOKEHHH padoB, O MOPaJIbHO-TIPENOCY-
JUTENBHBIX M OOIIECTBEHHO OMACHBIX MPECTYMICHUSIX,
HAaIpaBJICHHBIX IIPOTHB HPAaBCTBEHHOCTH M HOPMAJILHOTO
TIPOBENEHHS CyIeOHOTO pa3duparenbCTBa (HOPMBI O HaKa-
3aHMAX 3a JDKecBuAeTenbeTBa). I'padekuii B. I otmeuaer,
«C BO3HHUKHOBCHHEM KpPYIHBIX HaAIUIEMEHHBIX OOIIHO-
CTEl ¥ 3aTeM roCcyaapcTBa OTHOLICHHUS! KPOBHOTO POACTBA
W COLHMAIBHOTO paBEeHCTBa ociabeBaroT. C ympodeHHneM
TOCYJapCTBEHHOM! BIIACTH, C HOBBIM YIIOPSA0YEHUEM OTHO-
MIEHUH 3aBHCUMOCTH ¥ MOAYMHEHHNS B PACCIIaNBAIOIIEMCS
POIOIUIEMEHHOM COOOIIEeCTBE (pacclioeHne Ha 3HaTh U
HE3HATHBIX COIIEMEHHUKOB, paselieHne (QyHKIUil Bo-
KIS Ha TIEPUOABI MUpa U BOMHBI, 000cobIeHne (QyHKIMH
JKpela-ueIuTeNns oT (QYHKIMA MPOpPOKa-MHUCTHKA H JIp.)
MPONCXOIUT MHTEHCHBHAS Pa3paboTKa MpaBMII paclperie-
JIEHUs] U TIOJIb30BAaHUS 3€MJIEH M TPOXYKTaMH COBMECT-
HOTO JINOO pazIenbHO-TPYIIIOBOTO Tpyaa (coduparenw,
OXOTHHMKH, CKOTOBOIBI, 3emienenbubl). Hamnexamee
pETyIHpOBaHKUE IOTYyYacT HMMYLIECTBEHHOE IOJIOKCHUE
WICHOB CEMbH, B OCOOCHHOCTH JKEHIIWH U JETEH, a TaKKe
MUMYILIECTBEHHbIH M CaKpaJbHO-HA4YalbCTBEHHBII CTaTyc
HOCHTENEH OOIIECTBEHHBIX O0S3aHHOCTEH — OpraHm3a-
IIMOHHBIX, PACIpPENENNTEIbHBIX, BOMHCKUX, CyHNEOHBIX,
KyJIBTOBO-00PSJHBIX. BHION3MEHSAIOTCA MM YTOYHSAIOTCS
CAHKINH 32 OTKJIOHEHHE OT TpeOoBaHM 00bIYasi, 3aKOHa,
aJIMHHHCTPATUBHOTO PACTIOPSDKEHUST YHHOBHOTO TIPEJICTa-
BUTEIIS TOCYAapCTBEHHON BiacTm» [3, c. 25].

CakpanbHOE BO3BEJIMYEHHE IIPABUTENS IO3BO-
JSUI0 MCKYCCTBEHHO BO3BBICUTH €TO aBTOPUTET B OIHOM
WIN cpa3y HECKONBKHX IUIEMEHAX, yCHINTh €ro Mocpen-
HUYECKHE BO3MOXXKHOCTHU MPU Pa3pPEIICHUN KOHQIHNKTOB,
MOCKOJIBKY €T0 CIIOBO WM PEIICHHE MPEMOAHOCHIINCH KaK
HEINOCPEICTBEHHOE BBIPAKEHUE BBICIIEH BOJIM, KOTOPBIH
y)Ke HeNb3sl OBUIO OCTIOpUTS.[S, ¢. 52] OH sABIsICS OTHO-
BPEMEHHO HCTOYHHUKOM IIpaBa, KOTOpas 3aKperyicHa B
omnpenencHHoi HopMme. Co3gaHue ToCyAapCTBEHHO-BIACT-
HBIX YUIPESXKICHUH (3aKOHONATENbHBIX, aJMHHUCTPATHB-
HBIX, Cy[cOHBIX, BOCHHBIX, HAJOTOBBIX, KapaTeIbHbIX),
PaBHO KaK M IIEHTPaJIM30BAHHOE aJMHHHCTPATHBHO-KO-
MaHJHOE PETYIHPOBAHNE JTUYHO-UMYIIECTBEHHBIX U TI0-
JUTUYECKUX TPaB COTPAaXJaH IPH IOMOIIY 3aKOHOB U
HE3alpenacMblX U HEOTMEHSEMBIX OOBIYaEB, CIELyeT
OTHECTH, 1O BCEH BHIUMOCTH, K Pa3psily COLUAIBHBIX
n300peTeHnt IUTeIhHOTO AeiicTBus [3, ¢. 37]. OTH mpo-
LIECCHI, KaK CBUAETEILCTBYET MCTOPHUS, OBIIM Ompesene-
HBl KOHKPETHBIMHU >KU3HEHHBIMH OOCTOSITETIBCTBAMH, T10-
3TOMY TPaBO POPMHPYETCS, OMHUPasCh Ha OObEKTUBHEIE,
a HE «UAeaTbHBIE» 00IECTBEHHO-TIOIUTUIECKHE, YKOHO-
MHUYECKHE M, YTO HEMAJIOBAXHO, COI[HOKYJIBTypHBIE Ma-
pameTpsl obmecTBa. [IpaBoBoe rocynapcTBo U ImpaBoBast
HOpMa, B JaHHOM CIly4yae, 3TO HE BOIUIOLICHUE HJCallOB
CBOOO/IBI, CIIPAaBEUINBOCTH, PAaBEHCTBA M TOPXKECTBA 3a-
KOHOB, a2 HEOOXOIUMOCTD, TPOJMKTOBAaHHASI 00BEKTHBHOM
PEaTbHOCTBIO.
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Hogsropoaues I1.M., otmeuaet, 4To B HacTosliee
BpeMsl B OONBIIMHCTBE TOCYNapCTB, OOBSBHUBIINX CeOs
MIPaBOBBIMH, HMEETCSl ONPEIEICHHBIA pa3pblB MEXKAY
MIPEATaraéMbIMH U TOCTYINPYEMBIMH HIEOIOTHIECKUMHI
yYCTaHOBKaMH, TIOPOXKIAOIIIMHU OTIPEAEICHHbBIE COINaIb-
HBIE WITIO3UH, U JAEHCTBUTENBHOCTBIO, 3pUMO OOHAXKar0-
EN NPaKTUYECKOE HECOOTBETCTBUE PEAIbHON IPAKTUKE
MHOTHX TPOBO3IIALICHHBIX (& MOAYAC MOIYYMBIINX HOP-
MaTHBHOE 3aKpeIUIeHUe) WA W MPUHIMIIOB, HA pyOexe
XIX u XX BB. IPUILEALIEr0 K BEIBOLY O KPU3UCE COBpE-
MEHHOTO eMy NpaBoco3HaHus. OH MPUXOINUT K BBIBOAY O
TOM, 4TO «IIPAaBOBOE TOCYIAapCTBO HE €CTh BEHEI[ B UCTO-
pUM U HE €CTh NOCIEAHUN HIeanl HPABCTBEHHOW JKU3HH;
9T0 He Oojee Kak MOJYNHEHHOE CPEJICTBO, BXOJIIEE KaK
YaCTHBIN 2JIEMEHT B Oonee o0 cCOCTaB HPaBCTBEHHBIX
CHIL..., TIPAaBO TI0 OTHOIIEHWIO K IOJHOTE HPABCTBEHHBIX
TpeOOBaHMWH €CTh CIMIIKOM HEJIOCTaTOYHOE W Tpydoe
CPEIICTBO, HECTIOCOOHOE BOILUIOTUTH YHCTOTY MOPAJIBHBIX
Hagam [5, c. 68].

MNmenno B I'pennu 3aponusnoch NpenCcTaBIEHUE O
TOM, YTO BCE MIPABO, MOJKHO MOZPA3/IECINTh HA €CTECTBCH-
HOE€ M HCKYyCCTBEHHOE (IIO3HTHUBHOE), 3aKOH MpPaBUTEINS
WM HApOIHOTO COOpaHMs TAaKXKe IOUIeKall IMPOBEPKe Ha
€r0 COOTBETCTBHE TPHPOAHBIM MM Pa3yMHBIM YeJIOBEUE-
CKHM 3aKOHaM, a MOTOMY 3aKOHOJATENIbCTBO IIPENCTACT
JIeTIOM TBOPUYECKHM M O0S3BIBAIOIINM €r0 TBOPIIOB K CO-
OJIONEHNIO OTNpe/IeTICHHBIX TpeOoBaHui 1 mpaswi. Emie B
Hpesneit [peunn antnaasie Mpicnutenu - Cokpar, [Tma-
TOH, APHUCTOTENb - CAETaIH MEPBBIE IIard 1Mo CO3JaHUI0
YUEHHS O MPAaBOBOM rocynapctse. OHM BBICKA3aIH HJICIO
O BEPXOBEHCTBE 3aKOHA. APHCTOTENb, YTBEP)KAAT, UTO
«TaM, TI¢ OTCYTCTBYET BJIACTh 3aKOHA, HET MECTa U KaKOH
60 hopMe TOCyaapCTBEHHOTO CTPOsI, 3aKOH JOJIKEH BJla-
CTBOBATh HaJ Bcem» [6, c. 29].

C aT0#1 o3uIMK HEOOXOIMMO paccMaTpUBaTh Ipa-
BO — KaK HEKYI0 Mepy BO3MOKHOTO, JOITYCTUMOTO H JOJIK-
HOTO TIOBEJICHUST; KaK Mepy, KOTOpasi 3aKpeIUIseT IpaBa Kak
KOHKPETHON JIMYHOCTH, TaK U OOJIBIIMHCTBA. 3aKOH B 3TOM
cllydae, BBICTyIaeT (JOpMOH 3aKpETUICHNS U yCTAHOBIECHHSA
rapaHTHil UX peanu3aluy U UcIoaHeHus. [ocynapcTBen-
Hasl BJIaCTh, CO3/AIONIasl ¥ MPU3HAIOIIAs IPaBO, OXHOBpE-
MEHHO OrpaHM4eHHas M. [Io MHEHHIO APEBHHUX MBICIIH-
TeJel, CuMTanach CHPaBEIMBOM TIOCYAAPCTBEHHOCTBIO.
COXHOCTh B3aMMOOTHOIIECHHH MEXIy OOMIMMH LEJISIMH
TOCYAapcTBa M 3a/lad4aMH TIPABSILETO CJIosl OblIa XOPOIIO
n3BecTHa ApeBHUM (prtocodam. Tak, IlmaTton 3amedaer B
9TOH CBSI3H, YTO «ECIU 00O03HAYUTH OTHHUM HMEHEM CIO-
COOHOCTH TOTO MCKYCCTBA, KOTOPOE MPABUT BCEMHU IIPOUH-
MH U IIeYeTCs KaK O 3aKOHaX, TaK M BOOOIIE O BCEX Jenax
TOCYAapCTBa, MPABUIIBHO CIIETasi BCE BOSAWHO, TO MBI 10
CTIpaBeUIMBOCTH HA30BEM €Tro ToymTHdecKium» [7, 305¢].

CymecTBeHHa B TaKMX B3aMMOOTHOIICHUSX JeH-
CTBEHHOCTb (JCHCTBUTENBLHOCTD) MPaBa, MPaBOBBIX yCTa-
HOBIICHUH U TpeboBaHMi. 11 1emo He CBOIUTCS TOJBKO K
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TOMY, YTO HEKTO M3 BJACTh MMEIONINX B OINPEAEICHHOE
BpPEMS U B OIPEAEIECHHOM MECTE YCTaHABIMUBAET HOPMY
3aKoHa. bosee cylecTBeHHO ABIsETCS HOPMA, KOTOPYIO
I'. Kenb3eH Ha3Ban «MoyanuBoi». B taHHOM ciyyae ume-
eTcs B BUJy COITIacHe, KOTOPOE JAaeTCsl COTpakIaHaMH Ha
TO, 9TO, COOCTBEHHO, JOJDKHO HCTIONHATHCS (3aKoHBI, 10
3armoBe/Iel, 3aroBean XprcTa O JIFOOBH K OMMKHEMY U K
Bparam CBOMM U T.1.). DTy HopMy Kenb3eH oTHec K pas-
pSAy BBICHIMX W Ha3BaJl €€ «OCHOBHOI Kak OOIIWH Hc-
TOYHUK JACHCTBEHHOCTU U ICHCTBUTEIHLHOCTH BCEX HOPM,
MPUHAIISKAIINX K OJHOMY MOPSIZIKY, X OOIIETO OCHOBA-
HUS AeHCTBUTENBHOCTH [8, ¢.60].

B Horoe Bpems Bo3HHKIIA 331292 TIPe0Opa30BaHHS
ToCyJapcTBa aJAMHUHHCTPAaTUBHO-KOMAHIHOW 3aKOHHOCTH
B TIPAaBOBOE TOCYIAPCTBO — TOCYIAPCTBO 000COOIEHHBIX
1 PaBHOBECHBIX BETBEH BIACTH M FapaHTHUH B IOJIb30Ba-
HUM TIpaBaMH 4elioBeKa  rpaxmanuaa [3, c.73]. Ipo-
o0pa3 uAeu MPaBOBOTO TOCYIapCTBa BO3HUK, MO CYTH
Jiena, KaK peakius Ha JIECIOTHU3M U ThpaHuto. KaHt pac-
CMaTpUBall TOCYAapCTBO KaKk OOBEAWHEHHWE MHOXECTBA
Trofel, MOMYMHEHHBIX IIPABOBBIM 3aKOHaM, pa3padoTan
(mmocodckyro OCHOBY TEOPHH MPABOBOTO TOCYIapCTBa ,
LEHTPATbHOE MECTO B KOTOPOH 3aHIUMAET JIMYHOCTD, YEJIO0-
BEK, ero cBoOo/b1. OH mojara, YTo HCTOYHUKOM PAa3BUTHS
TOCyJapcTBa SBIISICTCSA COLMANbHbIM aHTaroHu3M. Cyte-
CTBYET IIPOTHBOPEUNE MEX/Y CKIOHHOCTBIO JIIOfIEH KUTh
coolmia ¥ TMPUCYIIMMH UM HEJOOPOXKEeNaTeIbHOCTRIO U
srousmoM. PazperieHne 3Toro nmpoTHBOpedHs, odecrede-
HHE PEealbHOTO PaBHOINPABUS BCEX WIEHOB OOIIECTBA, IO
mHernto M. KaHTa, BO3MOXXHO JIHIIH B YCIOBHSIX BCEOO-
IIETO IPaBOBOTO I'PAXKAAHCKOTO OOIIECTBA, YIIPABIIEMOTO
MpaBOBBIM rocynapcTsoM. IIpaBoBoe rocygapcTBo mpen-
CTaBIIsIET COOOW Jep’KaBHOE COEIWHEHHE BOJNH JIUI, 00-
pasyromux HapoA. VM xe popmupyeTcs 3akoHOAaTEeIbHAS
BJIacTb. VcIoONHUTENbHAS BIACTh MOAYMHSAETCSA 3aKOHO/Ia-
TEJILHOH U, B CBOIO OYEpe/ib, HA3HAUAET CyAeOHYIO BIACTh.
Taxoii crtocob opranu3anuy BiacTH, mo MEeHuio M. Kan-
Ta, JOJKEH 00ECIIEUUTh HE MPOCTO pa3/elICHNE BIACTEH,
HO W MX paBHOBecHe. leresib paccMaTpuBal rocyJapcTBO
¥ IIPaBO KaK OJHO3Ha4HbIe MoHATHSA. [ .I'erens cunra, 4ro
TOCYJapCTBO €CTh «HANOOJNIEE COBEPIIEHHAsI OpPTaHU3aLUs
0011IeCTBEHHOH KHU3HH, B KOTOPOU BCE CTPOUTCS HA TIPABO-
BOIl OCHOBE, NPEACTABISAIONIEN LAPCTBO PEATM30BaHHOU
cBobOomb» [9, €.95].

B pamkax 3TOro KOHIENITYaJbHOTO HaNpaBICHHS
HEOOXOIMMO paccMaTpyuBaTh MPaBO KaK MeEpY, 3aKperis-
IOMIyI0 HEKHE IOPUANYECKUE MEXaHU3MbI, HaXOIAIIHECS
B PACHOPSKEHUM KaK TOCYJapcTBa, HO HCIIONb3yEMBIX
UM IJIs1 IO3UTHBHOTO BO3/ICHCTBUS U PETYIUPOBAHUS CO-
UaIbHON c(ephl, Tak U YeIOBeKa, TapaHTUPYIOMINX My
peasipHOE, (DaKTHUECKOE WCIIOTHEHHE OOSM3aHHOCTH TO-
CyJapcTBa 3allMINaTh IpaBa 4YEIOBEKa B COOTBETCTBUH
C KOHCTUTYIHMOHHBIMH HOPMaMH, OOECIICUMBAIOIINE pe-
aJNbHYIO IIPaBOBYIO 3aIIUTy 4yenoBeka. [Ipeacrasmsiercs, B
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CBSI3H C BBIIIEU3IOKECHHBIM, JAJIEKO HE CIyYaifHBIM, 4TO
IIpesunent Poccuiickoit ®enepanun B [locnanuu dene-
pamsHOMYy CoOOpaHmioO 0c000 MOTYEPKUBACT, «HU OIHY
13 aKTyaJbHBIX 3a7a4, CTOSALIMX Iepes Halled CTpaHoil,
MBI HE CMOJKEM PemuTh 0e3 obecrieueHust IpaB U cBOOO
rpakaaH. [IpaBoBas 3amuTa 4eIoBeKa CO3AaeT HeoOXoau-
MYIO COIIMAJIbHO-TIPABOBYIO HAIIPABIEHHOCTDH ITOBEICHUS
monedi, popMUpyeT WX BONIO W JCHCTBHE Ha pealbHOe
HCIIONI30BaHNE MPABOBBIX CPECTB 3ALIUTHI CBOUX IIPABY
[10, c.6].

Ecnu paccmarpuBath pe3ynbTaTsl MaTepHaIH3auN
Ui IPABOBOT'O TOCYAAPCTBA C TOUKH 3PEHHS COIIATBHBIX
OXXHIAaHUH, TO PHCKHEM IPEIONIOKNUTh, YTO yKa3aHHbIC
IUTaHBl OOBEKTUBHO HE MOTYT COBITHCS HE B ITOJTHOH Mepe
U ceiuac. M npuymnHa 31€Ch, HE TOJIBKO B OIPaHUYEHHBIX
BO3MOYKHOCTSIX TIPABOBOT'O TOCYIapCTBa KaK HJEH, a B TOM,
YTO IETTb NAEOJIOTUH MTPABOBOTO TOCYIApCTBa Kak obecrie-
YEeHUs] FTAPMOHUH HHTEPECOB JINYHOCTH U TOCY/IapCTBa He-
JOCTIKMMA B MpUHIOHUIE. s JOCTHKEHUSI KOMIIpOMICCa
CI[yXMT KOHCTHTYLHOHHOE IIPAaBOCYANE, OCHOBHAS IIENb
KOTOPOTO - 00eCIeYeHHEe 1 3aIlUTa BEPXOBCHCTBA U Mpsi-
MOTO JAEHCTBHUS aKTOB, IMEIOIINX BBICITYIO FOPUANIECKYTO
cuiy, HanpuMmep, Koncturynuu Poccuiickoit @enepaunu
Ha BCEH TEPPUTOPUH CTPaHbI, a TAKXKE AeATENbHOCTh KoH-
ctutynnonnoro Cyna Poccuiickoit @enepartiu, KOTOPHIi
JEWCTBYET BO MCIOJHEHNE CBOET0 KOHCTHUTYLHOHHO-TIPA-
BOBOTO CTaTyca M 3THUM CaMbIM pEaJn3yeT MPaBO3alHT-
Hy!0 (DyHKIHIO rocyapcTsa. 3amura KOHCTUTyIMOHHBIM
Cynom Poccuiickoit @enepariuu mpaB v CBOOOT THIHOCTH
B 3TOM CJIy4ya€ CTAHOBHUTCS CYLIECTBEHHOM TIapaHTHEN
TIOJTb30BAHUS HEOTUYKIAEMbIMH Ol1aramu uesioBekoM. Ero
JeATEIBHOCTD CBSI3aHAa C HOBOM pOJBIO IpaBa, KOTOPOE
TpebyeTcsl paccMaTpUBaTh KaK HOPMAaTHBHOE BBIPA)KEHHE
CTIPaBEAJIMBOCTH, CHCTEMY 3aKPEIUIEHHs IpaB U CBOOOA
YeJloBeKa U rpaxaanuHa. OHO HE MOXKET SBIISITHCS TOJIBKO
pEe3yIaBTaToOM AEATEIHbHOCTH TOCYJAPCTBEHHON BIACTH, Ha-
MIPOTHUB, BBICTYIIAET OCHOBOM €€ MOCTPOCHUs U (PyHKIHO-
HUPOBaHMS, O3HAYAET NPU3HAHUE BEPXOBEHCTBA ITPaBa Kak
B ’KHM3HU rOCyJapcTBa, TaK U B CaMOM MPAaBOBOM CUCTEME
[11]. Crenyer cormacuthest ¢ MEeHHeM Enrmbapsa H.B.,
B ocoboii pomn Koncturynmonnoro Cyma Poccuiickoit
®denepanyy, BaXXHOCTb PELIEHUM KOTOPOTO Ype3BbIYaiHO
BBICOKA; OHM HE MOTYT OBbITh NEPECMOTPEHBI HH OIHUM
JpYTHM OpPTraHOM IOCYJapCTBEHHOW BIIACTH; 0OsI3aTEIbHbI
JUIsl MCIIOJIHEHUS Ha Bcel Teppuropun Poccuiickoit @e-
Jiepanuy, OHH CaMHu M0 ce0e SBIAIOTCS MCTOYHHKAMH U
HopMamu nipaBa. OJJHaKO JaHHOE AOIMYIICHHUE BEChbMa ycC-
noBHO. Korcrutymmonssiii Cyn Poccuiickoit @eneparym
HE MOXKET MOJMEHSTh 3aKOHOAATENS M CO3/1aBaTh HOBBIC
mpaBoBBIe HOPMEI [ 12, ¢ 304].

Hcxons U3 BBIMIECKa3aHHOTO, BBITEKAET CIELYIO-
1ee KOHIENTyaIbHOE HaNpaBJIeHHE, TIE Npago GblCmyna-
em, KaKk HeKux npeoein o3modcHocmeli. B paMkax maHHOMH
KOHIIETIIINH, B IPOIIECCE CTAHOBJICHHS PAaBOBOTO rocyap-
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CTBa 0c000€ MECTO MPUHAIICKUT KOHCTUTYLIMOHAH3MY,
KOTOPBIH Kak EMKOe MOHATHE 00beMIIeT CO00i B IIHPOKOM
IUIAaHE «TEOPHI0 KOHCTUTYIINH, NCTOPHIO U MPAKTHUKY pa3-
BUTHS CTPaHbI». B y3KOM CMBICIIE 3TO SIBIEHUE COOECPIKUT
CHCTEMY 3HaHHMH O (yHIAMEHTAIbHBIX IIEHHOCTSX JIEMO-
kpatuy. Ho ofHO 1enmo Takue LEHHOCTH IPOAEKIapHUpo-
BaTh M COBCEM JPYTO€ - pean30BaTh, CAEIaTh TaK, 4TO-
OBl OHM, MPEJIOMIISISCH Yepe3 MPU3MY HHIUBHUIYATbHOU
JKU3HEAEATETIBHOCTH JIIOZIEH, BOILIN B IICHXOJIIOTHYECKYIO
CTPYKTYpY JTMYHOCTH 4eNIOoBeKa B ()OPME €ro TUIHOCTHBIX
neHHocTe. TonbKO TOrAa OHM CTaHYT CBA3YIOIIMM 3Be-
HOM MEXTy OOIIECTBOM M JYyXOBHBIM MHPOM JINYHOCTH,
OTpPAa3ATCs B CO3HAHUH B (DOPME JIMUHOCTHBIX OPHEHTALINH
Y TIOBITUSIIOT Ha MoBeAcHue nHanBuaa [11].

CyImHOCTh TPaBOBOTO TOCYNApCTBa, B pPaMKax
JAaHHOM KOHIIETIIINH, 3aK/II0YAETCs B OTPAHUYEHHUH ITPAaBOM
TOCyJapcTBa, BIACTh KOTOPOTO OCHOBAaHA Ha MpaBe M pea-
nmu3yeTcs uepe3 npaso. [IpaBoBble mpeaensl He0OXOAUMBI
JUISL TOTO, YTOOBI TOCYNapCTBEHHAs BIACTh HE BBIPOXKAA-
Jack B Pa3IMYHBIE 3JI0YNMOTPEONEHHs, HE pa3pyllanach
W3HYTpPH, a HEOCTAaTKN BJIACTHOM JINYHOCTH HE TpEBpa-
IIAJINCh B ITOPOKH TocyaapcTBeHHoW Brmactu [11]. Taxk,
Kopkynos H. M., nonaran, 4To IIABHBIM SBISETCS HE
mpocTo 000CcoONIeHne BeTBEH BIACTH APYT OT APYTa, a UX
B3aUMHOE CAEpKHBaHHE. Takoro ciepKHUBaHHMs, 110 MHE-
Huto KopkyHosa H.M, MO)XHO TOCTHYB TpeMsl Iy TSIMHU: a)
pasaencHneM OTAENbHBIX (QYHKIHMNA MEXKAY Pa3IUIHBIMU
opranamu;0) COBMECTHBIM OCYIIIECTBICHHEM OIHOM U TOI
ke (yHKIMHM HE CKOJIBKUMH OpraHaMM (Harpumep, IBY-
Ml TIaJlaTaMHy MapJIaMEHTa); B) BHIOJIHEHUEM Pa3INYHBIX
(yHKIMH OZHUM M TEM K€ OPTaHOM, HO B Pa3IMYHOM II0-
psinke. Ho atoro s obGecrieuenns: pexuMa 3aKOHHOCTH
Majo, nojaran ydeHsld. Ilo3ToMy OH cTaBMi BOmpOC O
CO3JIaHUH OCOOBIX CPEACTB M OPTaHOB HAA30pa 3a COOIIO-
JICHUEM 3aKOHHOCTH B JICSITENBHOCTH OPraHOB yIIpaBiIe-
HUs. BaxxHOI ipy 3TOM SIBIISIeTCS MIes 0 BceoOIeM mpase
TpaxkIaH Ha MOAAYy MEeTHIINH, T. €. kano0 [13]. Beickazan-
uele H. M. KopKkyHOBBIM HJIeN akTyaJIbHBI U CETOIHS, HOO
OHH ITO3BOJISTIOT 00ECHIEYNTH PEATbHYIO PEeaN3alHIo IPaB
1 CBOOOJ TpaKAaH.

JlocTmxeHne 1enu MpaBOBOTO TOCYIapcTBa BO3-
MOXXHO TOJIEKO depe3 00s3aTeTbHOe COOIONEHHe MpaBo-
BBIX IIPE/ENOB, KaK MNPEACTaBUTEJISIMH BIACTH, TaK H
TpaXIaHaMH, a TaKKe PEalM3alfi0 BIACThIO IVIABHOMN
(yHKIMH, C OMHOM CTOPOHBI, BEIITOJTHEHHE 3aKOHOB U BbI-
pPaKEHHBIX B HHUX OOIIECTBEHHBIX HHTEPECOB, C JIPYTOit
- aKTHMBHOCTb M OTBETCTBEHHOCTb I'PAXJaH, CIIOCOOHBIX
OCYIIECTBIATH KOHTPOJb 33 TOCYIapCTBEHHO BIIACTHIO.

[Mono6Hoe mocturaercs mpu OOpaIIeHUH K IBYM
[IaBHBIM TNIPUHIWIIAM TIPaBOBOTO TOCYAapcTBa: BO-
MIepBEIX, Hanbosee mojaHoe obecrnedeHne mpaB U cBoOO
YeloBeKa W TpaXKJAaHWHa (ComepikaTrelbHas CTOPOHA);
BO-BTOPBIX, ()OPMHPOBAHKE MPABOBBIX OTPAHUYECHHUN IS
TOCYIapCTBEHHBIX CTPYKTYp ((hopmanpHO-IOpHInIecKas
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cTopoHa). [IepBbIil MPUHINI MOTYYMII KOHCTHTYIIHOHHOE
3aKperuieHne, Hanpumep, B cT. 2 Koncrturymmun Poccwmii-
ckoil denepanuny, rue OTMEYEHO, YTO «UEJIOBEK, €r0 Mpa-
Ba M CBOOOIBI SBIIIOTCS BHICIIEH IIEHHOCTBIO». BTopoit
MIPUHINI pPeann3yeTcs yepe3 KOHCTUTYIIMOHAIN3M, CUCTe-
My CIEp)KEK M TMPOTHBOBECOB M SIBISIET COOOH COBOKYTI-
HOCTH [TPAaBOBBIX OTPAaHUYCHUH B OTHOIIIEHUN KOHKPETHOM
TrOCyJapCTBEHHOM BIACTU: 3aKOHOAATENIBHOM, HCIOIHU-
TEJIBHOMH, CyneOHOI; mepBoe - yepe3 pa3/ieeHne BIacTel;
BTOpOE - (perepannsM; TpeThe - TAKOW CIIOCOO OTpaHmyIe-
HUS TIONUTUYECKON BJIACTH, KaK B3aMMHasl OTBETCTBEH-
HOCTB TOCyZIapcTBa 1 TWIHOCTH [ 14, ¢ 78].

ITo cymecTBy, mpaBOBO€ TOCYIAapCTBO JIOJIXK-
HO CO3/1aBaTh YCJIOBHUS IJIsl aKTUBHOTO y4YacCTHsS I'Pax-
JaH B MOJUTHYECKOM IIPOIIECCE, YTO B KOHEYHOM Cue-
T€ YCHWJIMBAET IO3UTHBHBIE W YMCHBIIAET HETAaTHBHBIC
CBOIicTBa rocygapcTBeHHOCTH. OOpamaschk K UCCIeno-
BaamsM C.A. ABakbsiHa, KOTOPBIH B KOHTEKCTE TOCTPO-
€HHUsl TPAaBOBOTO TOCYNApCTBa, BBIAEISCTCS HATUYHE
MIPOLECCYyATbHBIX MEXaHU3MOB 3aIlUTHI IIPaB U CBOOOL
TpaXAaH, KaK OIHY W3 OCHOBHBIX IPEANOCHIIOK KOH-
CTUTYyLMOHANN3Ma. [IpHHIUIB KOHCTHTYIHOHAIU3MA
MOTYT CIIy)KHTb OCHOBHBIMHM IPaBHIAMH HOCTPOCHHS
IIPaBOBOTO rocyAapcTBa. B TakoM cirydae KOHCTUTYIH-
OHAJIU3M - 3TO U €CTh CTPATETHS ITOCTPOSHUS IIPABOBOU
TOCyAapCTBEHHOCTH, B KOTOPOH M3JI0KEHBI TPEOOBaHUS,
MIpeIbABISIEMBIE K TOCYIapCTBY Kak MIpaBoBOMY. B aTom
ClIy4ae IOHATHE «IIPABOBOE IrOCYAapCTBO» €CTh HE YTO
WMHOE, KaK pPeaJlbHOC BOIUIOIICHNE HJIEH W IPUMEHEHUE
MIPUHIMIIOB KOHCTUTyIHOHanmu3Ma. OnHAaKo, HECMOTPS
Ha 3HAYUTEIBHBIM apceHall CPEeICTB, KOTOPBIMHU I'paX-
JlaHE MOT'YT BOCIIOJIb30BAThCS IS 3aIUTHI CBOMX IIPaB,
BOCTpeOOBaHBI OHU JIaJIEKO HE B IOJHOI Mepe, a rocy-
JapCTBO MEUICHHO YCTaHaBJIMBAET YETKHE MPOIEIYpPbI
Takou 3amuThl [15, ¢ 35].

C touxu 3penus B.C. HepcecsHma, «pazinmdHbe
OIIpPEAENIEHNs TpaBa, MPEACTABIAIOIINE COOOH pa3HbIe
KOHIICTIINYA KOHKPETH3aLUH CYIIHOCTH IIPaBOBOTO TO-
CyZJapcTBa, 03HAYAIOT, YTO MPABO, KaK U IPaBOBOE TOCY-
JApCTBO SABIIAIOTCSI WACOJIOTMYECKUMH KOHCTPYKIHSIMH.
EnuHCTBEHHOH peanbHON CYLIHOCTbBIO NPaBa, €CJIM MOMbI-
TaThCs BBIIEIUTH CAMOE MPHHIUNNAIBLHOE €ro KadecTBo,
MOXET OBITh IIPH3HAHA POJIb IIPaBa KaK COLUAIBLHOTO PEry-
nsTopa [6, ¢ 87]. JaHHBINA aBTOp IpeAyiaracT 1 MUHAMYM
TpeOOBaHMH, XapaKTEPU3YIOIINX MPABOBOE TOCYNAPCTBO:
odunmansHOE MPU3HAHNUE, 3aKPETICHHE 1 COOIOIEHHE a)
TIPUPOXKICHHBIX ¥ HEOTIYKAAEMbIX (€CTECTBECHHBIX) TIPaB
1 cBOOOA 4enoBeka, 0) BEpXOBEHCTBA IPABOBOTO 3aKOHA,
B) IPaBOBOW OPTaHU3ALNU CAMON CHCTEMBI TOCYJapCTBEH-
HOH BJACTH HAa OCHOBE IPHUHLIMIA Pa3[eNICHUsl BIACTEH
Hymaercs, uto ecnu oduIMaIbHOE NMPU3HAHKUE U 3aKpe-
IUIEHUE 3THX IOJOKEHUI HE BBI3BIBAET OCOOBIX TPYIHO-
CTEM, TO UX COONIONEHNE JIEKHUT B 00JIACTH JTOJKHOIO, T.€.
HCABHOTO.

Mopososa A.C.

Hcxons 13 paccMOTpEHHBIA KOHLENTYaJIbHBIX Ha-
MPaBJICHUH, MOXXHO OIPENIEIUTh IIPABOBOE T'OCYAApPCTBO
- KaK COIMAaJbHBIA MAeall MPeACTaBIIIOMUN coboil, mpe-
JKJI€ BCETOo, MPOTPECCHBHYIO HJICOJOTHIO TI'PaKAAHCKOTO
o0rIecTBa, MOCTENEHHAs: OOBEKTHBAIIUS KOTOPOH HA HOP-
MaTHBHOM YPOBHE 00yCJIOBJIE€HA YPOBHEM OOIIECTBEHHO-
TO IPABOTIOHUMAHHUSL.
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