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Leab. MHOrooOpa3zue Touek 3peHus: Ha npodlieMy peaau3aliy NPUHIIMIA IPHOPUTETa cofep KkaHus nepes Gopmoit
B Poccum 06ycnoBnmBaeT HEOOXOAMMOCTH TIPOBENEHHS OojIee YITyOJICHHOTO UCCIIeIOBaHUS TaHHOH MPOOIEMBI.

MeTonpl. B kauecTBe OCHOBHBIX HUCIIOIB3YIOTCSI METOJl CPABHUTEIHHOTO aHAIIN3a, CONIOCTABIICHUE U OIICHKA.

Pe3yabrarsl M HayuHasi HOBM3HA. Peanu3anus NpuHIMIIA IPUOPUTETA coaepKaHus nepen popmoii B Poccun Bo3-
MO’KHA Ha yPOBHE OTJEIbHO B3SThIX OPraHW3alMi NPU BEJCHUN UMHU OyXTIaJITepCKOro y4eTa U COCTaBICHUs Oyxrairep-
cKoll (prHAHCOBOI) OTYETHOCTH, a TAKXKE HA YPOBHE NTPABOIPUMEHUTEIBLHON MPAKTHKH (TO €CTh KBATM(HUKALNK JCH-
CTBHUI OpraHn3alyi CyJJaMH B ITPOIIeCCe BOZHUKAIOMINX X035HCTBEHHBIX clIOpoB). [IepBbIit aclieKT OTCIEANTH JOCTATOYHO
CJIOKHO B CHJIy OOBEKTHBHBIX MPUYKH (TIPEANUCaHue 3aKoHOAaTeIbcTBa Poccuiickolt Denepannu, HeKeIaHUEe PACKPhI-
BaThb CIIOCOOBI BEJCHMUS OyXTalITEepCKOTO y4eTa OPTaHU3ALMsIMU U T.1.), IOTOMY aBTOPAMH CAEIaH aKLEHT Ha HCCIIEI0Ba-
HUH MTPABONPHUMEHHUTENBHON MPakTHKH. C 3TOI 1ENbIo MTPOBECH aHAIN3 CYIIECTBYIOINX CY/IeOHBIX aKTOB, O3BOJISIO-
IIMH BBISIBUTH CITy4an peain3aliiy IPUHIUIIA TPUOPUTETA IKOHOMHUECKOTO COJIEPKAaHUsI ITepe ]l I0pUANIeCcKor (popMoi
Ha MIPaKTHKe JINOO OTCYTCTBUS TAKOH peann3alyy.

Kniouesvie cnosa: KOHIEMINS, IPUHITAIT IPHOPUTETA COJIEPIKAHUS TTepe POpMOii, IKOHOMHUIECKOE COAEPIKAHNUE, TTPa-
BOBas (hopma.
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Purpose. The variety of points of view on the problem of realization of the principle of substance over form in Rus-
sia makes it necessary to conduct a more in-depth study of the problem.
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Methods. The study is based on comparative analysis, comparison and evaluation.

Results and scientific novelty. The implementation of the principle of substance over form in Russia is possible at
the level of individual organizations at conducting of accounting and financial statements, as well as at the level of law
enforcement (namely qualification of actions of organizations by the courts in the process of emerging economic disputes).
The first aspect is difficult to determine due to objective reasons (prescription of the Russian Federation, the reluctance to
disclose methods of accounting organizations, etc.), therefore, authors focused on the study of law enforcement. For this
purpose the authors analyzed existing judicial acts, allowing to identify the cases of implementation of the principle of
priority of the economic substance over legal form in practice or lack of such implementation.

Key words: concept, the principle of substance over form, economic substance, legal form.

AKTHBHO Pa3BUBAIOIINECS B HACTOSIEE BPEMS IPO-
LIeCChl MEXJTYHApPOAHOH SKOHOMHUYECKOW HMHTErpalHH
00YCJI0BIMBaIOT 00BEKTUBHYIO HEOOXOIUMOCTh TIepexoa
Poccun Ha MexxnyHapomgHble CTaHIAPTHl (UHAHCOBOMH
orgetHOCTH (MC®O). OMHUM U3 HEHTPATBHBIX MTPHHIIN-
noB MC®O sBnseTcst IPHOPUTET SIKOHOMUYECKOTO COAIEp-
JKaHHs Tiepe] mpaBoBoil ¢hopmoit. OgHAKO BBUIY CIIEIl-
N(UKN POCCUICKONW CHUCTEMBI OyXTaJaTepcKOTro ydeTa
1 3aKoHojarenbcTBa Poccuiickoit denepanuu B 00IacTH
OyXTaJTepCKOTo y4eTa 3a4acTylo Ha MPAKTHKE BBITOJIHE-
HUE JaHHOTO TPUHIIUIA CTAHOBUTCS CIIOKHO peasn3ye-
MbIM. L{enpro MccnenoBaHus SIBISETCS PacKpbITHE MPO-
OJeMbl peann3anuy NPUHINIA TPUOPUTETA COECPIKAHHS
nepen ¢popmoii B Poccuu Ha ypoBHE MPaBOIIPHUMEHHUTEb-
HOW mpakTHKH. OCHOBHBIM PE3YNIBTaTOM HCCIIEIOBaHHSA
SBIISIETCSl 0000IIEHNEe BapHAHTOB pealln3alii MPHOPH-
TeTa SKOHOMHUYECKOTO COEPIKaHuUs iepe]| IpaBoBoi (op-
MOH B poccHiickoil cymeOHoW mpakTuke. B HacTosmee
BpeMsl TaKk Ha3blBacMasi KOHIICIIIHS IPHOPUTETA COflepXkKa-
Hus riepes popMoit moyyniia pa3HOCTOPOHHEE pa3BUTHE
U MPUMEHSETCS CyaMHu JOCTaTO4HO MmHupoko. Ee comep-
JKaHHE PACKPBIBAETCS Yepe3 KOHLEIIUI0 MHUMBIX CIe-
JIOK (9KOHOMHYECKOE COZIEp’)KaHWEe HE COOTBETCTBYET TIpa-
BOBOH (hOpME C/ICJIKH), KOHIICTIIHIO IIPUTBOPHBIX CIEIOK
(TomMena otHOI IPaBOBOM (POPMBI CIIEITKU JPYTOH C MHBIM
SKOHOMHYECKHM COAEPIKAaHUEM ), KOHIICTIIIHIO SKOHOMIYe-
CKH 00O0CHOBAHHBIX PACXOOB U JOXOIOB (OTPaKEHUE KO-
HOMHYECKOTO COAEPIKaHMS 1aXKe IIPHU OTCYTCTBUH IPaBO-
BBIX OCHOBAHHH), KOHIICIIIIMIO B3aMMOCBSI3aHHBIX CIIEIIOK
(oObenVHEHNE B OJTHO II€JI0€ YKOHOMHUYECKOTO COJepiKa-
HUSI HECKOJIbKHUX CJIEJIOK, MMEIOLINX Pa3JIM4HYyI0 MpaBo-
ByIo GopMy OO0 pa3feleHHBIX Ha HECKOJIBKO CaMOCTO-
ATENBHBIX orepanuii). [Ipu 3ToM B Xo1e HMcciae 0BaHus
YCTaHOBJIEHO, YTO B HACTOSIEE BPEMS TAK)KE COXpPaHSET
CBO€ JieiicTBHE U TTpeobiananue GopMbl HaJI COEep KaHuEM
B HEKOTOPBIX CIydasX.

[punnun (TpeboBanue) MPUOPUTETA SIKOHOMUYECKOTO
COJICpXKAaHUS Mepe]] IPaBoBOM (POpPMOil ObLT 3aMMCTBOBAH
13 MexXayHapomHBIX CTaHAAPTOB (PHHAHCOBOW OTYETHOCTH
(MC®O) u 3akperien B [lonoxxeHnn o Oyxraarepckomy
yuery 1/2008 «YueTHasi NOJIUTHKA OpraHu3alumy (Janee —
IIBY 1/2008), yrepxaenHom [Ipukazom Munduna Poccun

ot 06.10.2008 Ne 106H (B pen. ot 06.04.2015) «O6 yTBepk-
JICHUH TTOJIOKEHHUH 1o OyXxrainrepckoMy yuety». ComtacHo
JTAHHOMY TPUHIUITY (TpeOOBaHUIO), TPU OTPAKEHUU B OyX-
TaJITePCKOM y4eTe XO3IHCTBEHHBIX OIepaIiii HEOOXOAUMO
PYKOBOJICTBOBAThCS, IMPEKIE BCETO, IKOHOMHYECKHM
cofiepKaHHUEM TaKol olepanuu, Jake €CId OHO MPOTHBO-
peunt ee ropuandeckoir popme. OHAKO B CHITY CIIOMKHB-
mmxes B Poccnu y9eTHBIX Tpaguliid MPHOPUTET 3a4acTyIo
COXpaHsieTcs 3a IPaBoBOil (POPMOIi XO3IHCTBEHHBIX OIepa-
1. JlaHHOEe 0OCTOSTEIHLCTBO O0YCIOBIMBACT BO3HUKHO-
BEHHE MIPOTHBOPEIHN B IPAKTHKE BEICHHUS OyXTaITEPCKOTO
yueta B Poccun.

AHanu3upys B3IVISIBI PAa3IMYHBIX MCCIIE0BATENICH,
MOYKHO MPUHTH K BBIBOAY O TOM, YTO B HACTOSAIIEE BPEMS
HE BBIpa0OTaHa eAMHAS TTO3UIH IO BOIIPOCY pean3aiui
B Poccuu Ha mpakTuke npuHIHIa (TpeOOBaHs) IPUOPH-
Tera conepxkanus nepen popmoit [1-11].

Peanuzanus mpuUHOUNA TPUOPHUTETa SKOHOMHUYE-
CKOTO COZIEpKaHUs Mepe Iopuandeckoi opMoii B cyaeo-
HOW IPaKTHKE BO3MOXKHA B paMKaX YEThIPEX KOHIICTIIUH.
B MmexIayHaponHOW NpakTHUKE, IA€ ONBIT IPUMEHEHUS
TIPUHITUITA TIPHOPHUTETA COACPKAHMS Tieper popMoii 00mITH-
peH, cyneOHbIe KOHIEHIMH W3yYeHBl J0CTATOYHO ITO/I-
poOHo. PackpeiThe HcCieayeMoro MpHHIMIA OCYIIeCT-
BIISIETCS TIPEUMYIIECTBEHHO B HAJIOTOBOM IIpaBe 4epe3
KOHIIETIIIMIO MHUMBIX c/ieIoK (sham transactions doctrine),
KOHIIeNIHI0 neoBoi nenu (business purpose doctrine),
KOHIIEMIINI0 3KOHOMHUYECKOW CYIIHOCTH (economic
substance doctrine) ¥ KOHIISTIIINIO YHCTOTO pe3yibTara (net
effect doctrine) [10, 11, 12, 13].

B cooTBeTcTBUHM C KOHLIETIIMEH MHUMBIX C/IETIOK, MHU-
MOH TIpU3HAETCS Takas CIHENKa, KOTopas CO3[aeT BUIH-
MOCTB COBEPIICHUS XO35HCTBEHHOH OIEpaIiy, BICKYIIEH
oIpezeNieHHbIE HAJIOTOBBIE MOCIEICTBUSA, OHAKO, B JIEH-
CTBUTEIBHOCTH, HE COOTBETCTBYET PEajbHOMY IOJIOXKe-
Huro jaen [14]. B Poccun Takske MOXKeT OBITH BBIJCIICHA
cyaeOHast KOHIETIUSI MHUMBIX CJIEJIOK, OJTHAKO CIEKTp ee
JICUCTBHSI HAMHOTO HIMpE: TOMHMO HaJIOTOBOTO TpaBa, OHa
Tak)Ke aKTUBHO PUMEHSIETCS B TPAXKITAHCKOM TIPABE.

OCHOBHEBIC TTOJIOKCHHS JaHHOW KOHIICTIIIHH OIHpa-
IOTCSl HAa MHCTUTYT HEIEHCTBUTENBHBIX CHIEJIOK B TPaX-
nmaHckoM mpaBe. CoracHO MOJOXKEHUSM POCCHUHCKOTO
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3aKOHO/IATEIbCTBA, HEJICHICTBUTENBHBIE CACIKU HE BICKYT
IOPUAMYECKAX TOCTIEICTBUH, 32 UCKITIOYCHIEM TEX, KOTO-
pBIC CBSI3aHBI C X HEACHCTBUTEIHHOCTHIO, H HEJCHCTBH-
TEIbHBI C MOMEHTa uX copepmieHus (m.1 ct.167 I'pax-
nanckoro koxekca Poccuiickoit deneparuu (nanee — 'K
P®)). OnHoit 3 pa3HOBUIHOCTEH HEACHCTBUTEIBHBIX
CHEJIOK SIBIISIIOTCSI MHUMBIE CHEJIKH. B cooTBeTCTBUH
cm.l ct.170 I'K P®, TakoBoii siBNsieTCs caelka, COBepIICH-
Hasl JTUIIG 711 BUZA, TO €CTh 0e3 HaMepeHUs CO3AaTh COOT-
BETCTBYIOIINE i IPAaBOBBIC ITOCIICACTBUS.

Ha nam B3misi, B COOTBETCTBUU C KOHIICNIIMEH MHH-
MBIX CHACJIOK NPUHOUII IPUOPUTETA COACPIKAHUA TIEPECT
(hopMoii peanm3yeTcs MyTeM BBISBICHHS CyJaMH HECOOT-
BETCTBHSI SKOHOMHUYECKOTO COAEP KAHUSI CIENIOK UX Ipa-
BOBOI1 hopme. B poccuiickoii cyneOHOI pakTHKe MOXKHO
BEIJICIATH JIBE OCHOBHBIE KATETOPHH CIIOPOB B PaMKaX KOH-
LENIMA MHAMBIX CIICJIOK:

e HaJIOTOBBIE CIIOPBI, B KOTOPBIX HAJOTOBBIE OPTaHbI
MIBITAIOTCS TI0KA3aTh MOIYYCHHE XO3SHCTBYIOINMHA CyOh-
eKTaMH HEOOOCHOBAHHOW HAJIOTOBOW BBITOABI (007aCTh
HAJIOTOBOTO IIPaBa);

 n1ena 00 oCHapuBaHHUU PA3IMYHBIX CIETOK B paMKax
MpoIeTypsl 0aHKPOTCTBA (00JIaCTh TPAsKIAHCKOTO TIpaBa).

B cootserctBuu ¢ .3 [locranosnenus [Inenyma BAC
P®, Hanorosast BrITO/1a MOKET OBITH MPH3HAHA HEOOOCHO-
BaHHOM, B YaCTHOCTH, B CIIydasix, €CJIHU JJIs LeJiel Hallo-
TOOOJIOKEHHSI YITEHBI OTICpAIlii HE B COOTBETCTBHU C UX
JICHCTBUTEIIEHBIM SKOHOMHYCCKAM CMBICIIOM WJIH YYTCHBI
orepanuu, He 00yCIIOBJICHHbIE Pa3yMHBIMH 3KOHOMHYE-
CKUMHU ¥ MHBIMH PHYHHAMH (I[eJIIMHU JIeJI0BOTO Xapak-
tepa). [lo cyTH, JaHHBIH MyHKT TOCTAHOBJICHUS OQUITU-
aJbHO 3aKpemui JeraJbHOCTh NMPUMEHEHHUs MPUHIUIA
MpHOpHUTETa cojiepkanus nepea Gopmoil B cyneOHOIM
MIPAKTHKE TI0 HAJIOTOBBIM CIIOPaM.

MHMMBIE C/IENKH, 3aKIo4aeMble 0e3 HaMepeHHs pea-
JU30BaTh UX SKOHOMHYECKOE CO/epiKaHue, KaK IPaBHIIO,
BJIEKYT 3a CO00I1 HACTYIUICHHUE ITOCIIECACTBHI B BHIE TIOITY-
YEHUs HAJOTOIUIATEIBIINKAMHA HEOOOCHOBAHHOW HAJIO-
roBOU BBITOABI. B KkauecTBe NpuMepa MOXKHO IPUBECTH
Onpenenenne BAC PO u mocTaHoBIIEHHS CYI0B BCEX TPEX
WHCTaHIUH 1O ey 00 OCIapWBaHUU PEIICHUS HAJIOTO-
BOTrO opra”a. B paccmarpuBaemMoMm nene akIMOHEpHOE
00111eCTBO 00paTHIIOCh B APOUTPaXKHBIH CyJI C 3asiBIICHHEM
K HAJIOTOBOHM MHCIIEKIIUU O TMPU3HAHUH HEJCHCTBUTEIb-
HBIM €€ PEIICHUS B YaCTH JOHAYNCIICHUS HAJIOTA Ha MIPH-
ObUIb, HAJIOTa Ha JI0OABJIECHHYIO CTOMMOCTh, COOTBETCTBY-
IOIUX CyMM TIeHH # mTpada. Hamorossril opran BeISIBHII,
YTO KOHTPAreHTHI, ¢ KOTOPEIME AO 3aKJIF0Yaio JTOTOBOPEI
Ha PEMOHT U CTPOUTEIBCTBO JI0POT, HE 00JIaallu MaTepH-
aJIbHO-TEXHUYECKOM 0a30ii, HeOOXOAUMOM JJIs BBIIIOJIHE-
HUS paboT IO CTPOUTETBCTBY M PEMOHTY AOPOT, PYKOBOIH-
TeNy OBUTH HOMHHATAMHU, a JIBIKCHUE ICHEKHBIX CPEIICTB
110 PACYETHOMY CUETy He MOJATBEP)KIAJI0 BEIACHHUE XO3sIii-
CTBEHHOW JESATENBHOCTH 3THMH KOHTpPAareHTaMH. Taxxe

HAJIOTOBBIIT OpraH CYed, 4To MPEe/CTaBICHHbIE B 000CHOBA-
HHE [TOHECEHHBIX PACcXOZ0B 10 COOTBETCTBYIOIUM OIIEepa-
IUSIM IOKYMEHTBI SIBJISIIOTCSI (PUKTUBHBIMU 1 HE OTPAXKAIOT
pealbHOr0 SKOHOMHYECKOTO COAEPIKAHMS CAEIOK. Takum
o0pazom, crenku Mexxay AO H psiioM KOHTPareHToB ObLTH
MPU3HAHBl MHUMBIMH, COBEPIICHHBIMH C IIEIBIO IOIY-
YeHUs1 HEOOOCHOBAaHHON HAJOTOBOW BBITOJIBI, @ UMEHHO:
BKJIIOYEHHUSI B COCTaB PacXoji0B BBHIILIAT IO JIOTOBOPaM
HoApsAa ¢ MOCJIEAYIOMNM 3aHIKCHHEM Hajloroodarae-
MO 0a3bl 10 HAJIOTY Ha MPHUOBLTH M HAJIOTY Ha J100aBIICH-
HYIO CTOUMOCTb.

Eme onun mpumMep, CBA3aH C PacCMOTPEHUEM Jeja
0 TOJIyYEHHHM HAJOTOIUIATeIbIINKOM HEOOOCHOBAH-
HOW HAaJOTOBOM BBHITOABI B PE3YJIbTaTe COBEPILICHHUS MHH-
MbIX cjaenok. CorilacHO Marepuanam Jeia, oOIecTBO
¢ orpaHHYeHHON 0TBeTCTBEHHOCTHIO (OOO) 0bpaTmiiocsr
B apOUTPaKHBIN CYJI C 3asBICHUEM K HAJIOTOBON MHCIICK-
UM O IPU3HAHWU HEJICHCTBUTEIBHBIM PEIICHHS B YaCTH
HauYHUCIIEHUs Hajora Ha NpuObUIb, HAJIOTa Ha J100aBJICH-
HYIO CTONMOCTb, COOTBETCTBYIOIINX MM IIEHH M IITPagOB.
[To manubpIM Hanorosoro oprana, OOO cOOCTBEHHBIMH
CUJIaMU BBITIOJTHUJIO CTPOUTEIIBHBIC pa60T1>1, aB )IaﬂbHefI-
IIEM C [EIbI0 3aHIKEHHS HaoroobmaraeMoi 6a3bl 3aKIo-
YHJIO JOTOBOPHI MOAPSIIa ¢ HECKOJIBKUMH KOHTPareHTaMH.
OpHaKo, KaK yCTaHOBJICHO HaJIOTOBBIM OPTaHOM, y JaH-
HBIX KOHTPareHTOB OTCYTCTBOBAJIH HEOOXOANMBIE TPYIO-
BbIE, TPAHCIIOPTHBIE M MPOU3BOICTBEHHBIE PECYPCHI IS
BBITIOJTHEHHS TIOAPSITHBIX paboT. Takum oOpasom, o MHe-
HUIO CyAa, ITyTeM 3aKJII04eHUs MHUMBIX caenok OO0
MBITAJIOCh CHU3UTH Pa3MePBl MOATIEKAINX TIEPEINCICHUIO
B OIO/DKET HAJIOTOB.

B mpuBeneHHBIX mpHMepax CyIbl pyKOBOJICTBOBa-
JIUCh KOHLIEMINEH MHUMBIX CIEJIOK, IOCPEICTBOM KOTO-
poii ObUT pean30BaH MPUHIMIT IPHOPHUTETA COACPIKAHMS
nepen Gpopmoii: mpaBoBas popma aHaATU3UPYEMBIX CIIEIIOK
JIMIOb MMPUKPBIBAjIa OTCYTCTBUE UX }IeﬁCTBHTeJ’IBHOFO 9KO-
HOMHUYECKOIO coAepKaHusl. MHUMBIA XapakTep CIEJI0K
OBUT yCTAHOBJICH HAJIOTOBBIMHU OpPTraHaMH, a BITOCIIEICTBUH
JIOHAYMCJICHbI HAJIOTH, COOTBETCTBYIOIINE JIEHCTBUTEb-
HOMY XO35IHICTBEHHOMY IPOLIECCY HAJIOTOTIIATEBIIIKOB.

Jpyras KaTeropusi CriopoB, CBsI3aHHAs C KOHICTIINEH
MHHMBIX C/EJIOK, BKIIIOYaeT B ceds aena 00 ocrnaprBaHUN
HEKOTOPBIX BHJIOB C/ICJIOK B paMKax IMpoleayp OaHKpoT-
ctBa. B cootBercTBUE ¢ PenepanbHBIM 3akoHOM «O HEco-
crostesibHOCTH (6aHKpoTcTBe)» 0T 26.10.2002 Ne 127-03
(B pexn. ot 13.07.2015) (manee — @3 0 HECOCTOATEIHHO-
CTH), BHEIIHUM YIPABISAIOLUINM, KOHKYPCHBIM yIPaBIIs-
IOIIMM JTHOO OTIpeIeIEHHBIMH KPEAUTOPAMHU MOTYT OBITh
OCIIOPEHBI CIIENIKU MTPEATIPUATHSA-T0JDKHHIKA, SBISIONINECS
MMOAO3PUTECIbHBIMU (TO €CTh «C HCPAaBHOLICHHBIM BCTPECY-
HBEIM HCIIOJHEHHEM O00s3aTeNbCTB NIPYTOH CTOPOHOM
C/IETIKH, B TOM YHCJIE B Ciydae, €CIIi LeHa ATOH CHEIKH
U (MIM) UHBIE YCJIOBUS CYIIECTBEHHO B XYALIYIO JJIS
JIOJDKHUKA CTOPOHY OTIIMYAIOTCA OT LIEHBI U (MJIM) MHBIX
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YCIIOBH, IPY KOTOPBIX B CPaBHUMBIX OOCTOSITEIbCTBAX
COBEPIIAIOTCS aHAJIOTHYHBIC caenku» (m.l cr.61.2 @3
0 HECOCTOATEIBHOCTH)), BICKYIINMHU YIOBJIECTBOPEHUE
TpeOOBaHMH OAHMUX KPEAUTOPOB B yliepd TpeOOBaHUSIM
JIPYTUX KPETUTOPOB, U HEKOTOPHIE APYTHE BUJBI CIACIIOK.

Tak, B pamMKkax fiema 0 0aHKPOTCTBE 00IIEecTBa C orpa-
HUYEHHOW oTBeTcTBEeHHOCTHIO (OOO) B ApOUTpaKHBIH
Cyll 00paTHIICSI KOHKYPCHBIN YIIPABIISIONIUH C 3asIBICHHCM
0 MPHU3HAHUU HEACHCTBUTEIHHBIM JIOTOBOpPA KYIUIH-TIPO-
JaXKH aBTOMOOMJIS, 3aKJIFOYCHHOTO MEX]y JOJDKHHUKOM
(mpoaaBLIOM) M Ipa)IaHHHOM (ITOKyIaresneM), U 00s3aH-
HOCTH TIOCIIEZIHETO BEPHYTh UMYIIECTBO. B xoze cyneOHbIX
pa3dHpaTeNbCTB YCTAHOBICHO, YTO aBTOMOOWIIH OBLI TIepe-
JlaH rpakJaHUHY IO LIEHEe, YKa3aHHO! B IOTOBOPE, OJJHAKO
JIOKa3aTelbCTBA TOTO, YTO aBTOMOOMJIb OIUIA4YEH IO yKa-
3aHHOM 1IEHE, OTCYTCTBYIOT. IIpr 3TOM Ha MOMEHT COBED-
menus caenkn OO0 obnanano npu3HaKaMu OaHKPOTCTBa,
a (aKTUYECKHUM DPEe3YyJBTAaTOM CJHIEJIKU CTalo BBIOBITHE
€AMHCTBEHHOI'O JIMKBUJHOTO HMYINECTBA [JOJIKHUKA.
Takum 00pa3oM, CTOPOHBI COBEPILIAsi MHUMYIO CAEIKY, KO-
HOMHUYECKOE COZIEpKaHNUE KOTOPOI He COOTBETCTBOBANIO €€
paBoBOH (hopMe, TIPeCIe0BaIH LIENb [0 BHIBOLY aKTHBOB
JOJDKHUKA ¥ YMEHBIIEHNSI KOHKYPCHON Macchl. YIOBIIET-
BOpSisl 3asIBJICHUE KOHKYPCHOTO YITPABIISAIOIIETO, CY/l HCXO-
JUIT U3 JeHCTBUS KOHIENIIUN MHHUMBIX CIENIOK, a PaBHO
U IPUHIMIIA IPHOPHUTETA COAEPIKaHUs Iiepen popMoi, TeM
CaMbIM, TIPU3HAB CIACIKY MHUMOM.

Eme onuH mpuMep CBSI3aH ¢ yMEHBIIEHHEM KOHKYPC-
HOM Macchl U BBIBOJIOM aKTHBOB JIOJDKHMKA. B pamkax nena
0 0aHKPOTCTBE KOHKYPCHBIM yIPaBIISIONIHI 00IIeCTBOM
oOparuiicst B Cy[ C 3asiBICHHEM O NMPU3HAHWUHU HEJCHCTBU-
TEJIHHON CHENKU JOJDKHUKA, 0(OPMIIEHHOH JTOrOBOpOM
0 HaMepeHUusX (IpeaBapUTEIbHBIN TOTOBOP KyIUIU-TIPO-
JlaXK¥) ¥ JIOTOBOPOM KYTIIH-TIPOZIAXKH TpaHC(HOpMaTOpHOI
TIO/ICTAHIINH, 3aKITIOYECHHBIMU MEXTy JOJDKHUKOM U Ipaxk-
nmankoil. Kak crmemgyer u3 marepuasioB 1erna, HECMOTPS
Ha SIKOOBI COBEPIICHHYIO CIENKY M MEepexoa TUTYIa co0-
CTBEHHOCTH, JOJKHUK ITPOOJIKAT MOIb30BaThCA 31aHUEM
TpaHc(hOpMATOPHOU MOACTAHIIMM KaK CBOMM COOCTBEH-
HBIM, a aKT IpUeMa-Nepesadydl UMYyIIecTBa HE OTpaKall
peanbHON Mepeiauy YKa3aHHOTO MMYIIECTBA MTOKYTIATENIoO.
Takum 00pa3oM, HCXO/S U3 KOHIETIIIUNY MHUMBIX CIEJIOK
KaK BapuaHTa peaan3aluy MPUHLINIIA IPUOPUTETA COEp-
KaHUs TTepe POpMOH, Cyrl MPHUIIEI K BBIBOAY O MHIMOCTH
COBEPILEHHOM CAEIKHU, TO €CTh CTOPOHBI HE IPECIIE0BAIN
Ha caMoM JeJie IIeIb pealbHON nepeaayy UMYIeCTBEHHBIX
IIpaB OT MPOAABLA K MOKYTATEIO.

Kpome coBepiieHHss MHUMBIX CHEIOK KYIUIH-TIPO-
Jla’)KUl UMYIIECTBa, BHIBOJ aKTUBOB JIOJDKHUKA TaK)Ke BO3-
MOJKEH ITyTeM 3aKIIOUeHUSI MHUMOTO JIOTOBOpa MOAPAa,
MOTANICHNS YaCTH KPEAUTOPCKON 3aJJ0IKEHHOCTH KPEaH-
TOpaM M0 MHUMBIM C/IEJIKaM B yIiepd MHTepecaM Jpyrux
(peanbHBIX) KPEAUTOPOB, a TAKXKE 3aKIIOUEHUS JIOTOBOPOB
MOCTaBKH TOBAapOB.

[Tpu paccMOTpeHNH MOCIIEHETO Aeia CyJl cuesl Heo0-
XOAUMBIM (PaKTUYECKH NMPUMEHHUTH MPUHIUI HTPHOPH-
TeTa copepkaHus nepen Gopmoii, B TOM 4HCiIe U U BOC-
CTaHOBJICHHSI CPOKa MUCKOBOI naBHOCTH. Kak ormeuaercs
B OIpEIEICHHUH CY/Ia, OCKOJIbKY CylaMH YCTaHOBIICHO, YTO
HCIOJIHEHUE JIOTOBOpa KYIUIM-IPOJaXH HE HAaYMHAJIOCh,
TPEXJIETHUH CPOK MCKOBOW JABHOCTH, NPEAYCMOTPEHHBIIN
n.1 ct.181 I'K P®, Henb3st cuuTaTh NPOMYIIEHHBIM.

Eme oqHuM BapraHTOM peann3aluy KOHLIETIIUH MHH-
MBIX C/IEJIOK B Cy[eOHOH ITPaKTHUKE MO JiesiaM 0 OaHKPOT-
CTBE SIBIISIETCSl 3aKIIOYEHHE MHHMBIX CJIEJIOK C IIEIBI0
HCKYCCTBEHHOT'O CO3/1aHMsI KPEJUTOPCKOH 3310J5KEHHOCTH
1 BKIIIOUCHHS €€ B peecTp TpedoBaHUH kpeanTopos. Kak
CJIelyeT U3 Cy/IeOHOro aKkTa, 00IIeCTBO C OrpaHUYEHHOMN
otBeTcTBEHHOCTHIO (OOO) NMpu3HAHO HECOCTOATEIBLHBIM
(6aHKpPOTOM), ¥ B OTHOIICHHH HETO OTKPBITO KOHKYpC-
Hoe Tpou3BoAcTBO. OIHUM U3 yupeauTesneil odmecTsa
SIBJISIETCS. MHIMBUYaJbHBIA TpEANPUHUMATENb, 33]071-
KEHHOCTh IepeJl KOTOPBIM BKJIIOYEHA B peecTp Tpebo-
BaHUU KPEOUTOPOB JNOJDKHUKA. YKa3aHHBIA yUpeIUTEIb
00paTHIICSl ¢ ICKOM B CyA O MPHU3HAHUM HEIECHCTBHUTEIb-
HBIM JIOTOBOpa MOCTaBKH TOBapoB (6etoHa) ot OO0, cuun-
Tast, YTO JOTOBOP 3AKIFOYEH TOJIBKO /I BUIA, HE OTpaykaeT
peaNbHOTO JABYMKCHHSI TOBAPOB M IpeIHA3HAUYEH HCKYC-
CTBEHHO CO3/IaTh KPEIUTOPCKYIO 3aJ0JKEHHOCTh. B Kaue-
CTBE JI0Ka3aTeJIbCTB COBEPLICHUS CIAEIKN CTOPOHBI MPEa-
CTAaBWJIM B JIEJIO KOTIMHU TOBAPHBIX HAKIAIHBIX. Cy/bl Bcex
TpeX MHCTAHIMU yKaszajii, 4TO HakKJIaJHble, 0opopMIiIeH-
HbI€ B COOTBETCTBUU C TPEOOBAHUSIMH 3aKOHOIATEIbCTBA
0 OyXranTepcKOM ydeTe, IIPH OTCYTCTBUH 3asIBICHNH CTO-
poH 0 ¢anbcuduKanuy TOKYMEHTOB, SBIISIOTCS JIOCTATOY-
HBIM JIOKa3aTeIbCTBOM PEaTbHOCTH C/IEIKH.

OpHako Tpy MepecMoTpe Jeia B IOPsIAKe Haa30pa ObiT
C/IeTaH BBIBOA, YTO B JIeNax 00 OCIAapUBAaHUM TaKUX CIe-
JIOK 3asiBIIeHHE O (hanbcu(UKaUy NTPUMEHHUTENBHO K JeH-
CTBUTCJIBHOCTH COBCPUICHHBIX Ha JOKYMEHTAX HOHHHCCﬁ
HE JIOCTHUTAET IIEJH, TaK KaK, COBEPIIAst CACIKH JINIIb IS
BHJIa, CTOPOHBI MPABIILHO 0(OPMIISIIOT BCE JTOKYMEHTEI,
HO CO3/1aTh peajibHbIe NPABOBbIE MOCIEICTBHUS HE CTpe-
mstcs. [Toatomy npu paccMOTpeHHH BOIIPOCa O MHHUMO-
CTH JIOTOBOpa IIOCTABKH U JOKYMEHTOB, ITOATBEPKAAIOIINX
nepeady ToBapa, CyA He JIOJDKEH OrpaHMYUBaThCS IPO-
BepKOfI COOTBETCTBHS KOITUH JOKYMCHTOB YCTaHOBJICHHBIM
3aKOHOM (opManbHBIM TpeOoBaruaM. [Ipu ocrapuBaHun
TOBApHBIX HAaKJIAHBIX HEOOXOIMMO MPUHUMATh BO BHIMa-
HUE U UHBIC JOKYMEHTBI ICPBUYHOI'O Y4€TA, 4 TAKIKC UHBIC
noka3atenberBa. Cyn, paccmarpuBas jaeno o0 ocrmapuBa-
HUH CAEJKH, TOCITYXHUBIICH OCHOBAHUEM JUIS BKITFOUCHHS
TpeOOBaHMIi OTBETUUKA B peecTp TpeOOBaHUN KPEJUTOPOB,
UCXOJIsl U3 JIOBOJIOB O TOM, YTO CJIeJIKa UMEEeT NPU3HAKU
MHHMOM, HallpaBJIeHA Ha CO3JJaHUE UCKYCCTBEHHOM 3a/10J1-
JKEHHOCTH KPEUTOPa, U OOCTOSITENBCTB JIEJIa, TOTKEH OCY-
HIECTBJIATH MIPOBCPKY, CIACAYSA NPUHIUIY YCTAHOBJICHUA
JIOCTATOYHBIX J0KA3aTEIbCTB HAIWYHS MIN OTCYTCTBUS
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(hakTHYECKUX OTHOUICHUHI 10 mocTaBke. TakuM oOpazom,
OBLITO yKa3aHO Ha HEOOXOAMMOCTH IPHUHSTHS BO BHUMAHNE,
MIPEXkK/IC BCET0, DKOHOMHYECCKOTO COICPIKAHUS CIICIIKH, a HE
BBINOJTHEHHS (hOPMaIbHBIX TpeOOBaHUII 110 ee PaBOBOMY
oopMIICHHIO.

Tak kKak WHANBUAYATbHBIN MpEAIPUHAMATEIb IPE-
CTaBWJI CyJly JI0OKa3aresbCTBa TOTO, YTO CAEIKa HE MOIJIa
OBITH OCyHICCTBJICHA B CHUITY TEXHUYECKONH HEBO3MOXK-
HOCTHU TIOCTaBKH TAaKOTO KOIHWYECTBa OETOHA B yKa3zaH-
HbIC B HAKJIAIHBIX CPOKH H OCOOBIX IMOTPEOHUTEIHCKUX
CBOMCTB TOBapHOTO OETOHA, HO CyJbl HE IPHUHSUIA BO BHU-
MaHHe yKa3aHHbIe 00cToATeNnbCTBa, TO [Ipesuanym BAC
P® npusnan pemenus cyqoB BceX TPeX MHCTAHLMM MOJ-
JexamyMu oTMeHe. IIpu 9ToM ykasai Ha To, 4TO Cy/bl He
CO3aJIU YCJIOBUS JJIsl YCTAHOBJICHUS (haKTHYSCKUX 00CTO-
SITENTBCTB, UMEIONUX CYIIECTBEHHOE 3HAYCHHE IS Tpa-
BHJIBHOTO Pa3pelICHUs CIIopa.

W3 mnpaBOBOTO HHCTHTYTa HEAEHCTBUTEIBHO-
CTH CHIEJOK OepeT CBOe Hayajo U JApyras cymaeOHas TOK-
TPHHA — KOHIICTIIINS IPUTBOPHBIX CICNOK. B MexxIyHapo-
HOW NpaKkTHKe ee Hanbosiee OIM3KNM aHAJIOTOM SIBIISICTCS
KOHIIeTIHsI Aes1oBoi 1enu (business purpose doctrine),
rmoApa3syMeBamIas o0s3aTeIbHOe HaJUIhe >KOHOMH-
YECKOTO 3aKOHHOTO MHTEpEca B CIHEIKE, HE CBI3aHHOTO
C 3aHMKEHHEM HaJIOTOBBIX Iiaresxeit [15].

Cornacuo 1.2 c¢1.170 'K P®, mox nmputBopHO# caen-
KO TIOHMMaeTcs CHIeNKa, KOTOpas COBEPIICHA C IIEINBI0
MIPUKPBITH IPYTYIO CICIKY, B TOM YHCJIC CICIKY Ha HHBIX
ycinoBusx. B poccuiickoii cyneOHOM MPaKTHKE CTOPOHBI
MpUOETraroT K TOAMEHE OTHOHN MPaBOBON (POPMBI CACIKHI
JIpyToi IPpaBOBOM (OPMOIT TSt TOTO, YTOOBI OOOUTH Ompe-
JIeJIeHHbIe 00s13aTebHbIe TPEOOBAHMUS 3aKOHOIATEIBHBIX
aKTOB, a TAK)KE JIJISI TOT'0, YTOOBI CHU3UTH JIM0O M30€KaTh
BOOOIIIE HATIOTOOOIOKEHHUS XO3HCTBEHHBIX OTIEPAIIUH HITH
HUMYIIECTBEHHBIX OOBEKTOB.

OzHUM U3 BUJIOB CJEIIOK, COBEPIIAEMbIX C COOJIIOZIE-
HHEM OCOOBIX TPpeOOBaHMI 3aKOHOAATENBCTBA, SBIISIOTCS
CJICJIKM C 3aMHTEPECOBaHHOCTHIO. Hanmpumep, ocTaBieHb!
B CHJIE aKThl Cy[I0B, KOTOPbIE IIPU3HAIHA NPUTBOPHBIMHU
caenku o otayxaeHno OO0 «A» TPaHCHOPTHBIX CPEACTB
(Tpy30BEIX Qyprona u camocBaia) AO ¢ IOCIeIYIOMmeH X
nepeaayeit mo gorosopam oT AO B OO0 «By. @aktuue-
CKH, 10 MHCHHIO CYyJia, B3aUMOCBA3aHHBIC CACIIKN ITPUKPBI-
Balll TIEPEXOJI MpaBa COOCTBEHHOCTH Ha JaHHBIC TPaHC-
noptHeie cpenctBa oT OO0 «A» k OO0 «By». Ykazanuble
CJICNIKU OBUTH OCYIIECTBIIEHBI C 1IeJ1bI0 000MTH TpeOOBaHHMs
cT.45 @3 «O06 obmecTBaX ¢ OTPaHUYCHHONW OTBETCTBEH-
HOCTBIO» OT 08.02.1998 Ne 14-®3, 00s3bIBaIONICH TTOITY-
YUTh 07100peHue obuiero coopanus yuactHUKOB OO0 «A»
Ha COBEpIICHHE CJIEJIOK C 3aNHTEPECOBAHHOCTHIO (TaK Kak
enuHCTBeHHBINH yaacTHUK OO0 «By» sBRsieTcs: pyKoBoIu-
terieM B OO0 «Ax). Cynsl ykazanu Takke Ha TOT (aKT, 4To
CTOMMOCTH (DyproHa M camocBaja 110 JJOTOBOpaM KyILIH-
MIPOMIaXKH CYIIECTBEHHO OTIMYANACh B MEHBIIYIO CTOPOHY

OT MX PBIHOYHOM IIEHBI, a caMa cZeiika ObLIa MpoBeieHa
HE B CBS3U C OCYIIECTBICHHEM OOBIYHOM XO35IICTBEHHOM
JIeSITEFHOCTH.

Eie omHUM BUIOM CHIEJIOK, COBEPIIAEMBIX IIPU OCO-
OBIX YCIOBHUAX, ABJIAIOTCA CACITKU KYIUIH-TIPOAAXHU ITPU
COOITFOICHNN TIPEUMYIIIECTBEHHOTO TIpaBa BBIKYIA OTIYK-
JlaeMOi BeIllM 3anHTEepeCcOBaHHBIMHU JinllaMu. Hanpumep,
TaKO€ YCJOBHE OTHOCHUTCS K MPOJaxe aKIUil aKInOHEep-
Horo obmecTtBa. CormacHo cT.7 @3 «O0 aKIIMOHEPHBIX
obmectBax» oT 26.12.1995 Ne208-D3, «ycTaBoMm Helry-
OnmuHOrO 00IIEeCTBa MOXKET OBITH MPEAYCMOTPEHO MPEH-
MYIIIECTBEHHOE MPaBO MPHUOOPETEHHS €ro aKIIMOHEePaMH
aKIUi, OTIYKTaeMBIX 110 BO3ME3IHBIM CAEIKAM JIPYTUMHU
aKIMOHEPaMH, T10 IICHE MPEUIOKECHUS TPEThEMY JIHILY HIIH
MO IIeHE, KOTOpasi MM TOPSJIOK OINpENeIeHNs] KOTOPOU
YCTaHOBJICHBI YCTaBOM 0011ecTBa». [IpuTBOPHBIMU OBLITH
TIPU3HAHBI CACIIKH 0 TapEHUI0 OOBIKHOBCHHBIX akIuit AO
OJIHUM M3 aKIIMOHEPOB TPETHUM JIHLIAM. AKIIHOHEP IOIIbI-
TaJICsl YKIIOHUTHCS OT MPEIOCTABICHHUS IIpaBa MPeuMyIe-
CTBCHHOTO BBHIKyTIa aKIIU{ APYTHM aKIIHOHEpaM OOIIECTBa
MyTEM 3aKIIIOUEHHS JIOTOBOPA JapeHUs aKIUi TPETbUM
munaM. JlaHHast cieiKa MOXKET SIBIATHCS IPaBOMEPHOH,
TaK KaK IMPEHMYIIECTBEHHOE TIPaBO MPHOOPETEHMS aKIIHH
HE MPHUMEHSETCS B Cllydasx 0E€3BO3ME3THOTO OTUYXKJe-
HUS WX aKIIHOHEPOM (10 IOTOBOPY JapeHusi) JuU00 mepe-
XO/la aKIMi B COOCTBEHHOCTH IPYTOTo0 JINIA B MOPSAIKE
YHUBEpCaJIpHOTO mpaBompeeMcTBa. OIHAKO B XOIe pas-
OuparesbCTBa Cy/I0M OBIIO yCTAHOBJIEGHO, YTO OCMapHBae-
MBI€ CIEJIKM HOCAT IPUTBOPHBIN XapaKTEP U PUKPBIBAIOT
c000#i eANHYIO CACIKY KYIUTH-TIPOJAaKH aKIUi, IPH 3TOM
OCTaJIbHBIC aKIIMOHEPHI OKA3aJIMCh JIMIICHBI CBOETO 1PpaBa
BOCITOJIb30BAThCS MOKYIKOW OTYYKAAaEMbIX IEHHBIX Oymar
B IIPEUMYIIIECTBEHHOM TTOPSIKE.

B kadecTBe mpuMepa MONBITKH OOONTH yCTaHOBJICH-
HbIE 3aKOHOM TPEOOBAaHMS TaKKe€ MOXXHO PacCMOTpPETh
CIIEAYIOUIYIO CclieNKy. Kak ycTaHOBIICHO CynamMH, MEXIy
000 «A» (mpomasiom) 1 OO0 «B» (mokymnareneM) ObLT
3aKJIIOYEH JIOTOBOP KYTUTU-TIPOAAYKH HECKOJIBKUX 00bEK-
TOB HEABWKUMOCTHU. B fanpHeliliemM JaHHOE UMYILIECTBO
OBLIO IPOJIaHO MHANBUAYAIBHOMY MPEANPUHUMATEIIO Ha
OCHOBAaHHH JIOTOBOpa KYIUTH-TIPOJAXH. B mepBoHadans-
HOM JIOTOBOpPE KYIUTU-TIPOAAKH MPeITyCMOTpEHa oIuiaTa
NMYIICCTBA BEKCCIIAMU HA O6Hly}0 CyMMY J€CATH MUJIIIU-
OHOB pyOneii. [Tpu 3TOM cymamu ycTaHOBIICHO, YTO (PaKTH-
YEeCKH CIIOPHOE UMYIIIECTBO HE MIEPEAABAIOCH HH TIEPBOMY,
HU BTOPOMY IOKYIaTeIo, a MPOA0JIKAIO OCTABaThCsl BO
BJIaJICHUY U TIOJF30BAaHUH 00IIECTBa «A», KOTOpOE HECIIO0
pacxombl o ero coxepkanuio. TakuM oOpa3om, paxTmye-
CKHU OBIJI 3aKJIIOYEH JIOTOBOP JapeHHsi MEXIY KOMMepye-
CKUMHM OPraHU3alMsIMH, KOTOPBIH 3alpeleH M0 3aKOHY.

Bo Bcex paccMOTpeHHBIX IpUMeEpax CyObl IpHUMe-
HUJIM KOHIIETIIIMIO TIPUTBOPHBIX CJIEJIOK KaK BapHaHT pea-
JIM3alMU IPUHLUIIA TPUOPHUTETa cofep kanus repea dop-
MO ¥ TIPOM3BEIN MEPEKBATHUPHUKAITUIO TPABOBOH (POPMBI

172



OKOHOMIMKA
W YIIPABJIEHVE [TPEOITPVATVAMI

3wvipsinosa T. B., Jlykanuna A. B.

C/IEJIOK B COOTBETCTBUU C UX MCTHHHBIM DKOHOMHUYECKUM
coiepKaHUEM.

Ecnm cnenka coBepmraercs ¢ MENb0 CHU3UTH JTHOO
n30exarh HaJOrOO0JIOKEHUST XO3IHCTBEHHBIX ONeparii
100 MMYIIECTBA, TO KOHIEMIHS HPUTBOPHBIX CICIOK
HanOoJ1ee MOJTHO COOTBETCTBYET KOHIIETIIINH AETOBOH LEIH,
peasm3yeMoii B 001aCTH HaJIOTOBOTO IpaBa. B aTom ciy-
Yae B paMKaxX KOHIICTIUHU MTPUTBOPHBIX CAEIOK CYI JIOJI-
JKeH YCTAaHOBUTH HAIMYHE PA3yMHBIX SKOHOMHYECKUX HITH
WHBIX TPUYUH (IETOBOW IeNI) B JEHCTBUSAX HAJIOTOILIA-
TEJBIIMKA C YIETOM OIICHKH OOCTOSITEIbCTB, CBHECTEIb-
CTBYIOIIUX O €r0 HAMEPEHUAX MOTyUYUTh SIKOHOMUYECKHUNA
s ekt B pe3ynpraTe peaabHOW MpenpHHIMATEIhCKON
WJIN MHOW SKOHOMHMYECKOH JiesiTenbHoCTH. [Ipy aToM cama
HAJIOTOBast BBITO/Ia HE MOXKET SIBJISITHCSI CAMOCTOSITEIIBHOM
JIEJIOBOU IIEJIBIO.

[IpuTBOpHBIME OBLTN TPHU3HAHBI JOTOBOPHI 3aiiMa
Mex a1y OOO U HeCKOTBKIMH KOHTpareHTaMu, IpUKPHIBaB-
IIHE TOTOBOPHI OCTAaBKHM ToBapoB. Kak ciexyer n3 mate-
puanoB aena, OOO mony4ano KpeauTsl B OaHKe IO/ 3Ha-
YHUTENBHBIN MTPOLIEHT, OJTHAKO MTPEAO0CTABIISIIO Oy YeHHBIC
JICHE)KHBIE CPE/ICTBA B TOT K€ JCHB JINOO Ha CIIEAYIOIIHi
JIEHb 1T0 OECTIPOIIEHTHBIM J0TOBOpAaM 3aiiMa pa3IunIHBIM
KOHTpareHTaM. B CBsI3M ¢ 3THM CyAOM OBUIO YCTaHOB-
JICHO OTCYTCTBHE SKOHOMHYECKOM 11eJIN KPEeuTa 1 3aiimMa —
MTOJTyYeHNE CBOOOIHBIX IEHEKHBIX CPEICTB ISl Pa3BUTH
Om3Heca u monydeHue 0oibineii mpuodsun. Bo3Bpar 3aeM-
HBIX CPEICTB OCYLIECTBIISUICS (pakTudecku ToBapamu. [lo-
9TOMY IIEPEUMCIICHHBIE 10 IOTOBOPaM 3aiiMa CyMMBbI ObLTH
KBAJIM(UIINPOBAHBI HAJIOTOBBIM OPTaHOM KaK OIIIaThI IO
JIOTOBOPaM MOCTaBKH, a C COOTBETCTBYIOIIEro 000poTa
Hauuciensl HIC u Hamor Ha npuObuib. TakuM 00pazom,
CTOPOHBI, 3aKJIF0Yas TOTOBOPHI 3aiiMa (0CBOOOXKICHHBIE OT
HAJIOTOOOIOKEHHSI HAJIOTOM Ha JOOaBICHHYIO CTOUMOCTB )
IIBITAIICH CKPBITh JI0XO/BI OT Pean3aliy ToBapoB (padoT,
YCIIYT) M YKJIOHUTBCS OT YIUIAThl HAJIOTOB.

C nmpyroii CTOPOHBI, €CTh IPHMEPEI, KOT/Ia B PE3yJIbTaTe
peanu3aniy KOHIENINY TPUTBOPHBIX CAENIOK (M B 001IeM
BU/I€ IPUHIIMIIA IPUOPUTETA COJCPIKAHMUS rTepesl POpMOit)
CYZIOM OTKJIOHEHBI TPeOOBaHUS HAJIOTOBOTO OpPTaHa O MpH-
3HAHUM CHENKU HenercTBUuTeNbHOW. Hanoroeiil opran
cuell MPUTBOPHOH CHIEJIKY 110 IIepeiaue MMyIecTBa (TpaHc-
noptHbIX cpenctB) [TAO B kauecTBe BKIaJa B YCTaBHBIN
kamuTan godepHedr oprammizamumu OOO, peanmn3oBas-
el ykazaHHbIE TPAHCIIOPTHBIC CPEACTBA TPETHEMY JIUILY
B TeYEHHE HEOOJIBIIOrO NMPOMEKyTKa BpeMeHu. [lo mue-
HUIO HAJOTOBOTO OpraHa, yKa3aHHas cIelka Obliaa coBep-
meHa ¢ 1enbio ykiaoHneHus ot yminarel HJC ¢ nponaxu
TPaHCIOPTHBIX cpeacTB. OHAKO CyJ| yKa3all, 4TO OCHapH-
BaeMasi cJieJika uMelia KOHKPETHYIO 9KOHOMHYECKH OIpaB-
JMAHHYIO IIeNIb — BBIBOJ HEMpOo(UIbHBIX akTHBOB ITAO
IyTeM CO3/1aHHSI HECKOJIBKUX JIOYEPHUX OOIIECTB C LENIBI0
MOCIEeAYIOEeNd peaan3alui BBIBEIEHHOTO MMYIIECTBa,
YTO 00ECIIEYIIO YBEINICHUE JOXOI0B opranu3anun. Kak

OTMCUYCHO B IOCTAHOBJICHUU Cyda, IPU TaKUX O6CTOHT€HB-
CTBaX CyABI MPHUIUINA K BEPHBIM BBIBOAAM O TOM, YTO Ha
JICHb PACCMOTPEHUS CIIOpa HAJIOTOILIATEINBIINK ITpeodpa-
30BaH B KOMIIAHHIO, YIIPABJISIONIYI0 BHOBb CO3JIaHHBIMH
JOYCpHHUMHU O6L[ICCTBaMI/I, Ipu 5TOM Yy HETO BBIBCACHBI
Henpo(UIbHBIE aKTUBBI, KaK HE COOTBETCTBYIOIINE TIPO-
(W0 IeSTETBPHOCTH CAMOW YIPABIIIONICH KOMIIAHHUH, YTO
MOBBICUIIO YPOBEHb BHYTPHUKOPIIOPATUBHOIO yIIPaBJICHUS,
WHBECTUIIMOHHOM MPUBIIEKAaTEIEHOCTH U 00YCIOBIIIO POCT
CTOMMOCTH €r0 aKIHW, B TOM YUCIIE 332 CYET MOSBICHUS
MIPUOBLTH B TIEPHO]] ITOCIIE PeoOpa3OBaHusI.

Taxum 06pa3oM, B pACCMOTPEHHBIX CUTYaLlUAX CY/IBI,
paspemiast nena o0 OCHMAapUBaHUHU CIEIOK HAIOTOBBIMHU
OpraHaMHu, PYKOBOACTBOBAJIHCH MPUHITUIIOM MMPUOPUTETA
cojiepkaHus repen (opMoi, pearu3yeMbIM B JaHHOM
ciIydae depe3 KOHIICIIIIUIO TPUTBOPHEIX caeok. Criexyet
OTMETHTH, YTO B POCCHUCKOH CyAcOHON TIPaKTHKE UMCHHO
KOHIICTIISI TPUTBOPHBIX CIEJIOK SIBIISICTCS CaMOM pachpo-
CTpaHCHHOHN (OPMOIl peanu3anuy IPUHIKIIA TPHOPUTETA
comeprkaHus reper; popMoii B 00IaCTH HAJIOTOBOTO TIPaBa.

[IpomomkeHueM KOHIICTIIIUY JICIIOBOH [IEJIH CTaja JOK-
TpHHA (KOHIICTIIIHS ) SKOHOMHYECKOH CYIIHOCTH (economic
substance doctrine), KoTopas IOAPa3yMEBAET, YTO B CIIy-
yae OTCYTCTBHS SKOHOMUYECKOW 000CHOBAHHOCTH WIIU
JICJIOBOY TIEJIM CACTKU HAJIOTOBasi BBITOIa HE MOXKET OBITh
HCIIONIb30BaHa HayoromuiatenbikoM [13]. B Poccun man-
Hasg KOHIICTIIHS MPUMEHUMA B OTHONICHUU MPHU3HAHUIL
JIOXOJIOB U PAcX0JIOB B HAJOTOBOM y4eTe HE3aBUCHMO OT
npaBoBoil (hopmbl. Peasnzanusi KOHIENIMKA YKOHOMHUYE-
CKHA 00OCHOBaHHBIX PAcXO/OB H JOXOIOB B 00JacTH poc-
CHICKOTO HAJIOTOBOTO IIpaBa JOCTATOYHO 3aTPyAHEHA, TaK
KaK B paMKax dTOW OTpaciii MpaBa MPUOPHUTET TPaIUIH-
OHHO OT/IAETCsI TIPABOBOH (popMe HEKETH FIKOHOMUUECKOMY
COJIEPKAaHUIO XO3UCTBEHHOH omepannu. TeM He MeHee,
PsII CYEOHBIX PEIICHUH CBUAETEIBCTBYET O TOM, YTO CY/BI
MBITAIOTCSl HAWTH 000CHOBAHHOE TPUMEHEHHE TPUHIIUIIA
MIPHOPUTETA COACPKAHUSA Tiepe pOopMOii U B TAKOM CITOXK-
HOM BOIIpOCE, KaK IIPaBOMEPHOCTH MPU3HAHMUS JTIOXOI0B 1/
WJIN PacXo/I0B HAJIOTOILIATENbIINKAMH.

Tak, B npenjaraéMoil CUTYallMy HAJIOIOBBIM Oprax
HEIMPaBOMEPHO TOHAYMCIHI Halor Ha mpuosLth [TAO, He
MIPUHSB B COCTABE PAaCXO0B CYMMBI HAYUCIICHHOW aMop-
TU3alUK 110 00bEKTaM OCHOBHBIX CPEICTB, PaKTUYECKU
BBEJICHHBIM B JKCIUTyaTallli0, HO HE MPOIIEAIIAM TOCy-
JIAPCTBEHHYIO PETHCTPAIMIO MpaBa COOCTBEHHOCTH Ha
JIaHHbIE OCHOBHBIE CpeicTBa. [lo MHEHHIO HAJIOrOBOTO
oprana, HeoOXOIMMBIM yCIOBHEM JJIsl HAYUCIICHUS aMOop-
TH3AIUH [T0 OCHOBHBIM CPEJICTBAM, IIPABO COOCTBEHHOCTH
Ha KOTOPBIC MOJUICKUT TOCYJaPCTBCHHON PETHCTpaIui,
SIBJISIETCSI 110/1auya JOKYMEHTOB Ha TaKyl0 PEerHCTpaIHio.
OmHako cyx yKasal, 9To IS MIPUHATHS IS [eJeil Haxo-
TOBOTO y4€Ta W UCYHCICHUS HajorooOaraeMoii 6assl mo
HAJIOTY Ha MPUOBLIL OpPraHU3alluil PAcXOI0B 10 aMOPTH-
3aI[Ud 0OBEKTOB OCHOBHBIX CPEJICTB JOCTATOUYHO, YTOOBI
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OCHOBHOE CPEICTBO OBIIO MPUHATO K y4YETy, BBEICHO
B DKCIUTYaTaI[MI0 M MCIOJIB30BAJIIOCh B MPOU3BOICTBEH-
HBIX 1etsX. [Ipr 3ToM cymoM mpu3HaH HECOCTOSTEIHHBIM
BBIBOJI HAJIOTOBOTO OpraHa 0 HEOOXOIUMOCTH MTPOBEICHUS
TIPOIEAYPHI PETUCTPAITNH TIPaBa COOCTBEHHOCTH Ha OOBEKT
OCHOBHBIX CPEICTB (TN XOTsI OBl HACTYIUICHUS MOMEHTA
oJjaY¥ JOKYMEHTOB Ha TOCYIapCTBEHHYIO PETHCTPAIIUIO),
a TaKkKe BKIIOYEHUS OCHOBHOTO CPEICTBA B aMOPTH3allU-
OHHYIO TPYTILy AJis Hadalxa HaduCICHHUS aMOPTH3AIUH.
Takum 00pa3zom, CyIOM CII€JaH BBIBOA O TOM, YTO OTCYT-
CTBHUE TOCYIapCTBCHHOW PETHCTPAIH MpaBa Ha 0OBEKT
OCHOBHOTO CPEJICTBA B CBS3U C TEM, YTO HAJIOTOIIATEb-
IIMKOM HE PEeali30BaHO MPAaBO HA CBOEBPEMEHHOE 0(hOopM-
JICHUE €TO B COOCTBEHHOCTh, HE MOXKET PacCMaTpUBAThCS
KaK OCHOBaHUE JJIsl TUIICHUS HAJOTOIIATENbIINKA TIpaBa
Ha y4YeT PacXolOB, CBS3aHHBIX C CO3MaHUEM H (WJIH) IIPH-
o0OpeTeHreM 3TOr0 00bEKTa, Yepe3 aMOPTU3AIIHUIO.

Ente ogun ciiy4ail mprMEHCHHS KOHIICIIIIUU SKOHO-
MHYECKH OOOCHOBAaHHBIX PACXOJ0OB H JOXOIOB CYIOM
MOKHO PacCMOTPETh Ha ciieAyromeM npumepe. Cy mpu-
3HaJl 000CHOBAaHHBIM BKIIFOYCHHC B COCTAB PACXOJIOB IS
1eaeil HaJloroOOJMIOKeHHST apeHHBIX TUIATEeXKEH HHJIH-
BHIYyaJIbHOTO MPEAIPHHUMATENS 110 JOTOBOPY apeHIHI,
HE 3apeTUCTPUPOBAHHOMY B YCTAHOBJICHHOM 3aKOHOM
nopsizike. HaltoroBeli opran mocyura, 4ro, Tak KakK J0ro-
BOD apeHBI SIBISIETCS TOITOCPOYHBIM U MOJICKUT TOCy-
JAPCTBEHHOW PETUCTPALIMH, TO PACXOIBI ITO TAKOMY IOTO-
BOpPY MOTYT OBITh MPUHSTHI K YYETY TOJBKO MPH YCIOBUU
COOITIONICHHS BCEX FOPUAMYCCKIX TpeOoBaHui. OIHAKO CYIT
ykasai, yto Hanorossim kogekcom Poccuiickoit denepa-
MU OTHECCHHE apEH/IHBIX IUIATEeKEH B COCTaB PacxXoioB
B IICJIAX HAJIOTOOOJIOKCHHSI HE CBS3BIBACTCS C HATMYUEM
TOCYIapCTBEHHOH PETUCTPAIIH JOTOBOPOB apEHIBI.

Takxum oOpa3om, B paccMaTpuBaeMol CyneOHOW KOH-
LICMIH YKOHOMHYCCKA 000CHOBAaHHBIX PACXOJOB U JIOXO-
JIOB TIPHUHIIMIT IPHOPUTETA COACPKaHus mepen Gopmoit
oOmamaeT IpsSMBIM ACHCTBHEM, MTO3TOMY CyAaMHU MPU3HA-
eTcs OTPaKCHHE YKOHOMHYECKOTO COJCPKAHUS XO3si-
CTBEHHBIX ONEpPalUil JaKe MPU OTCYTCTBUHU MPABOBBIX
OCHOBAaHMH.

ITocnemHuM BapHaHTOM peau3alliil MPUHIINIIA TIPH-
opuTeTa CoNepKaHus mepen Gopmoi B cyneOHOM mpak-
THKE SIBIIACTCSI KOHIICIIIHSI YUCTOrO pe3yibrara (net effect
doctrine) WM KOHIIETIIUS ITOMIATOBBIX OmNEpamwii (step
transaction doctrine), KoTopas 1moppa3zyMeBaeT 00beIu-
HECHHE HECKOJbKHX B3aWMOCBSI3aHHBIX CJACIIOK B OIHY
Y BBISIBJICHHE 110 HUM €IMHOTO (PMHAHCOBOTO pe3yibTara
[16]. B Poccuu ananorom JaHHOM JOKTPHUHBI BBICTYHAET
KOHILICTIIIHS B3aUMOCBSI3aHHBIX CIEJIOK, KOTOPasi MOTyduIia
MEHee IHUPOKOE PACTIPOCTPAHECHUE B OTIMYUE OT MPeabl-
IYIIAX CyAeOHBIX KOHICTIIHHA. XapakTepHO 0COOCHHO-
CTBIO TAHHOH KOHIICIIIIUH SBISCTCS TO, YTO OHA BKITFOUACT
B ccOsl B TOW MJIM MHOW CTEIICHHU JJIEMEHTHI BCEX OCTallb-
HBIX PaCCMOTPEHHBIX paHee CyAeOHBIX KOHIEHIUi (TO

€CTh B3aMMOCBA3aHHBIC CACJIIKM MOT'YT 6I)ITI) MHUMBIMH
WM TIPUTBOPHBIMH | 3aKITIOYATHCS 0€3 LeNH MOTydeHHS
SKOHOMHUYECKHX BBITOJ U T.1I.).

Tak, ofMH M3 TIPUMEPOB WILTIOCTPUPYET NMpPHUMEHE-
HUC KOHUECTIUN B3aMMOCBA3aHHBIX CACIIOK, B KOTOPOM
00O otka3zaHo B npuMeHeHNH TpaBa Bo3mectuts HIIC u3
Oro/pKeTa B pe3ynbTare IMpU3HaHUs psijia CIEeNIOK (1eccus,
OTCTYITHOE, KPEAUT, KYIUIS-IIPOJiaxa, ciada B JIM3UHT) (K-
TUBHBIMH U BBUAY B3aHMO3aBHCUMOCTH YYaCTHHUKOB CJIe-
JIOK, BIUSIONICH Ha X oOmuid pesynsrar. Kak ciemyer
W3 MaTepualioB Jieja, 10 UTOraM KamepalbHOH Haloro-
BOH MIPOBEPKH MPEACTABICHHON 00IIECTBOM JACKIapaliu
mo HJIC HanmoroBEIil oprad MpHIIeN K BRIBOAY 00 OTCYyT-
CTBHH pPEaJbHBIX B3aMMOOTHOLICHUH HAJIOTOILIATENIbIINKA
C OJIHMM U3 KOHTPAareHTOB M O CO3JaHHU (HOPMaILHOTO
nmokyMeHToo60opotra. OO0 3aKITIOYHIIO0 JOTOBOP MOCTaBKU
CIICIUATFHON CTPOUTENHHON TEXHHKH C MOCTABIIUKOM
C LIeNbIO JaJbHeel nepeaady yka3aHHOTO UMYIIECTBa
B JM3HUHT. [Ipy 3TOM MMOCTABIIUK MOIYYHI UMYIIECTBO IO
JIOTOBOPY IIECCHH C TPETHUMH JUIIaMH (KOTOPBIC, B CBOIO
o4epeib, MPHOOPETaNN CIICIUAIBHYIO CTPOUTENBHYIO TEX-
HHUKY 3a CYeT cpeJCcTB OaHKa, mepeaaBasi B cueT obecrie-
YEHHS CBOMX 0053aTeNBCTB Nepesi 0aHKOM mprodperaeMoe
MMYLIECTBO B 3a50r 0aHky), a OOO s npuodpeTeHus
TEXHUKH TaKXKe 3aKJIIOYHIIO KPEJAUTHBINA JOTOBOP C TEM
JKe caMbIM OaHkoM. Takum 00pa3om, IenoYKa JIBHKESHHUS
JIEHEKHBIX CPENICTB IO PACYCTHBIM CUETaM OpTaHU3aALNN
nMenia CIeyIOUINI BU/I: 3a4NCIICHHIE JICHEXKHBIX CPEJICTB
ot 6anka Ha pacueTHbi cyer OO0 (IOCTYIICHUE JIEHEX-
HBIX CPEICTB IO KPEAUTHOMY JIOTOBOPY), OILIaTa OCTAaB-
Ky ¢ pacuerHoro caera OOO (omrata Mo JOTOBOPY
MOCTaBKM), TIEPEUYNCICHHUE JIEHE)KHBIX CPEJICTB MOCTaB-
mmKoM 6aHKy (pacder 1mo norosopy neccun). Cyaom ycra-
HOBIICHO, YTO BO BCEX CJENIKAX MPUCYTCTBYET OJHA M Ta
e CyMMa, BCE OTIEpaIiy MPOU3BEICHBI IPUMEPHO B OTHO
U TO XK€ BpeMsi, a TaK)Ke JOJDKHOCTHBIC JINLa HEKOTO-
PBIX YYaCTHHKOB paccCMaTpUBAEMOH IETIOYKH B3aUMOCBSI-
3aHbl. [IpuMeHss KOHIETIINIO B3aNMOCBS3aHHBIX CJIEIIOK,
Cyll YCTAaHOBWII, YTO BCE OIEPALUU OBUIM COBEPIICHBI 03
EJTN TTOJTyYCHNSI SKOHOMUYIECKHX BBITO/I, CTOPOHBI CIIEIIOK
HE JKeJaJld HACTYIUICHHUS COOTBETCTBYIOIIUX dTHUM CIEI-
KaM ITPaBOBBIX MOCIEICTBUI (MHUMBIE CAEIKH), @ OOIIM
PEe3yJBTaTOM CEpHHU CACIOK MOXKHO IPU3HATH TOJIBKO MOIY-
qyeHre He000CHOBaHHON Haorosoii Beroasl OO0 B Bue
Bo3MemieHnsa u3 Oromxera cymmbl HJIC. Takum obpa-
30M, B pacCMaTpuBaeMoM IPUMEpPE COBOKYITHOCTH CEIOK
C pas3nUYHON mMpaBoBOi GopMoit obnagaeT eNUHBIM JKO-
HOMHUYECKUM CofeprkaHueM (MTOTyIeHHe He0O0CHOBaHHOM
HaJIOTOBOW BBITOJIbI), HA YTO OOpaTHil BHUMaHUE CyJI [IpU
BBIHECEHUH CBOETO BEP/IMKTA.

dpyruM mpuMepoM pealu3aluy CyJaMH KOHIICII-
IIM B3aMMOCBSI3aHHBIX CJICJIOK SIBIISIETCS CUTYAIHs, KOT/Ja
CyJ NPU3HAJI NPUTBOPHBIMU CIEJIKU, MPEACTABIAIOIINE
€000 IIEeTToYKy JTOTOBOPOB 3aiima. /[BMKeHHEe JCHEKHBIX
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Tabnuya 1. BapuaHThl peajn3any NPHHIMIA NPUOPHUTETA colep:kaHus neped ¢popmoii B cynedHoli npakTuke Poccuiickoii

Denepanuu
MesknyHapoaHasi IPaAKTHKA Poccniickan ®enepanus BapuanT peaansa-
— oTpacib — oTpacib My NpHHIMIA TIpY-
st XapaKTepPHCTHKA upHMeHH- | o XapaKTepPHCTHKA npumenu- | OPHTETa Colepika-
MOI0 NpaBa moro npapa | HUsA nepen gopmoit
mpaBoBast hopma CHENKH, COBEPIIEH- | HAJIOro-
MHH- JIOJDKHA COOTBET- Hble Oe3 HAaMEepeHHs | BOE MPaBo,
9KOHOMHYECKOE
MBIX CIe- | CTBOBAaTh 3KOHOMMYE- CO3/1aTh COOTBETCTBY- | TPAKAaH-
HAJIOTOBOE | MHUMBIX coziepKaHue He COOT-
70K (sham | cKoMy conep KaHHIO IOIINE UM MIPABOBBIE | CKOE TIPaBO .

. IpaBo CJIEIIOK BETCTBYET IIPABOBOMH
transactions | C€JIKH, B IPOTHBHOM MIOCIIEACTBHS, IIPHU- (B T.4. HHCTH- (bopMe creTKn
doctrine) | cmydae cuenka sBIIs- 3HAIOTCS HEIEHCTBU- | TYT OaHKpOT- P

eTCsl MHAMOMH TeJb-HbBIMU CTBa)

CHIEJIKH, OCYILECT-

onepauuu J0HKHBI A » Oy o

Jeno- BJICHHBIE C IO HOIMEHa OJHOM Tpa-
" OBITH OCYILECTBICHBI HaJIOTOBOE o
BOM LIeTI1 HNPUTBOP- | IPUKPHITH UHBIE 110 BOBOW (hOPMBI CAEIKU
. C LETIBIO TTOTYYCHNS | HAJOTOBOE IPaBo, rpax- .

(business HBIX CIIe- | CBOEMY SKOHOMHYE- JPYTOI C HHBIM 3KO-

NpUOBLIH, a He JUIS IpaBo JTAHCKO®
purpose JIOK CKOMY COZIEPXKAHHIO HOMHYECKHM COZIep-

. YMEHBLIEHHsI HaJIOro- IpaBo

doctrine) N CIICTIKH, TPU3HAIOTCS JKaHUEM

BBIX IIJIATCXKCH o

HECACHCTBUTCIIbHBIMU
9KOHOMH- 9KOHO- IPU3HAHUIO TOJIe-
YecKon CHIEJKH JTOJDKHBI MHUYECKH | ’KaT JKOHOMHYECKH OTpakeHHe SKOHOMH-
CYIIHOCTH |HOCHTb DKOHOMHYE- |HAJIOroBOoe |0OOCHO- |OOOCHOBAaHHBIE OIle- |HAJOTOBOE  |YECKOTO COACPIKaHUS
(economic |cku 0OOCHOBaHHBIH | paBo BaHHBIX paruu, JOXO/bI U pac- | IpaBo JIaxe MPU OTCYTCTBUU
substance | xapakrep PacXoIoB | XOJbI, HE3aBHCHMO OT IIPaBOBEIX OCHOBAHHMI
doctrine) ¥ JIOXOJIOB | TPaBOBOH (hOpMBI
YHCTOTO 00BEeTMHEHNE B OJHO
pesynbrara | OLEHHBACTCS UTO- B3aMMOCBSI3b Clie- HaTOro 1e10€ SKOHOMHYe-
(net effect | roBelil GpuHAHCO- JIOK onpefensercs ne | CKOT'O COZep KaHUs
doctrine), | BbIii pe3ysbTar oT ssamvoc- | 1% MIPaBOBOM OJTHO- - amzl[)aH > | HecKoNbKHUX cie-
KOHIIEH- HECKOJBKHX B3aMOC- | HAJIOTOBOE POIHOCTBHIO, a OOLIMM P JIOK, UMEIOIINX pa3-
BSI3aHHBIX CKOE TIPaBo
WS [IOIA- | BA3AHHBIX CHICJIOK; paBo PEe3yNBTaTOM; BKIIFO- JIMYHYIO PaBOBYIO
CHENOK (B T.4. UHCTH-

TOBEIX OIle- | BKIIFOYACT B CeOs dIte- 9aeT B ce0s 3IIeMEHTHI T GAHKDOT ¢dopmy mmbo pasne-
panuii (step | MEHTBI OCTaJIBbHBIX OCTaJIbHBIX KOHIIETI- Z?F]Ba) P JICHHBIX HA HECKOJIBKO
transaction | KOHIENUHUI it CaMOCTOSTEIbHBIX
doctrine) ornepauuit

CPEICTB MPOUCXOIMIIO OT TIEPBOHAYAIIEHOTO 3aWMO/IABIIA
ITAO uepe3 psa NPOMEKYTOUHBIX OpraHU3alMH K KOHEU-
Homy 3aemmuky OOO, koTopsIid TproOpeN Ha 3aeMHBIE
cpencta obmuranmmun OAO. Cyn ycTaHOBHI, YTO JOTO-
BOPHI 3aliMa HM3HA4YaJIbHO OBIIM COBEPILICHBI C LEIbIO
Bbikynna OOQO JOKyMEHTapHbBIX OOJNIMTraluidi Ha Mpeabs-
BHUTENS, BRIMYIMEHHBIX [TAO mpu MX MEepBUYHOM pa3Me-
IIIEHUH, B TO BpeMsI KaK MX MPHOOpPETEHNE SMUTEHTOM 3a
CBOM CYET COIIACHO MPOCHEKTY LIEHHBIX Oymar He MOIJIO
OBITH OCYIIIECTBICHO». TakMM 00pa30M, COTTIACHO KOHIIETI-
IIUHM B3aUMOCBSI3aHHBIX CJICJIOK, CYIOM OBIJIO YCTaHOBIICHO,
YTO YKa3aHHBIE JIOTOBOPHI 3aiiMa SIBJISIOTCS IPUTBOPHBIMU
CENIKaMH, 3aKJIFOYEHHBIMHU C LEJbIO TPUKPBITH APYTYIO
CHETKY — MproOpeTeHne OONMHUTannii 3a CIeT IMUTECHTA.
B3anMocBsA3aHHOCTB CIEIOK ONpenensieTcss CylaMu
U B CITyyae HaJIU4HsI CXOXKHX I10 CBOEMY SKOHOMHUYECKOMY
CONIEPIKAHMIO MOCIENCTBUHA 3THX CHEIOK, HECMOTPS Ha

pa3im4us B UX NMPaBoOBOH Gopme u mpeamere. Hampumep,
Cya MpU3Hajl B3aUMOCBA3aHHBIMU JOTOBOPBI MOPYUYUTEIIb-
ctBa OO0 nepen 6aHKOM U MIOTEKH (3aJ10Ta) 3eMEILHOTO
ydacTKa TOMY ke OaHKY, TaK Kak 00a JJOrOBOpa BEICTYIIaJH
B KQUECTBE 00CCIIEUCHUS OTHOTO U TOTO JKe 00s13aTeIhCTBa
CTOPOHHEH OpraHu3anuu nepex 0aHKOM 110 BO3Bpary B3si-
TOTO efo Kpeauta. [Ipr 3ToM B ciTyuae NCTIONTHEHUS B3ATHIX
Ha ce0s1 OO0 00s3aTeNbCTB JaHHOE IOPUINICCKOE JTUII0
MOXET JIMIIUTHCA 60)’[63 ABaJqUaTu IATH MPOLEHTOB CBOCTO
MMYyIIecTBa (YTO SBISETCS KPYIMHOM CAETKOU, U Tpedyer
0700peHNs y9acTHHKOB o0miectBa). Cya OTMETHII, UTO B3a-
HMMOCBSI3b CJICJIOK OIIPEIeIISIeTCsl HE UX ITPaBOBOW OTHOPO-
HOCTBIO, @ OOIIMM PE3yJIBTaTOM: IPHOOPETEHUE, OTUYK/IC-
HUE WA BO3MOKHOCTD OTIYKACHHS TIPSMO JTIOO0 KOCBEHHO
UMYIIECTBA.

B xone npoBeneHus HaMH aHanIM3a CylneOHOHM Ipak-
Tuku B Poccuiickoit @enepanyuu ObIIO YCTAaHOBICHO, YTO
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NPUHIIMIT IPHOPUTETA CoJepKaHus nepen (GopMoi Haxo-
IOUT peajH3alyio B peaJbHOCTH BO MHOTHX CHTYalHAX,
OJIHAKO HEOOXOOUMO OTMETHTh, YTO TaKXKe COXPaHSIET
cBOE jeilicTBHEe M npeoliagaHue GopMbl HaJ coiepiKa-
HHMEM B HEKOTOPBIX ciaydasx. Tak, Hampumep, J0roBop Ha
MIOCTABKY JIOMa M OTXOIOB YEPHBIX METAJIJIOB HE MOXET
OBITH IPU3HAH HEJEHCTBUTEILHBIM BBUAY TOTO, YTO CTO-
POHBI NpENCTaBUIN TOBapHbIC HaKJaJHbIE, cueTa-(pak-
TYpBI, IJIaTeXKHBIE IIOPYYESHUS 00 OILIaTe TOBApa, 4TO CaMo
1o cebe SBIACTCS JOCTATOYHBIM JIOKA3aTeNIbCTBOM (hakTa
peanbHOTO UCIONHEHUSI JOTOBOpa MocTaBku. Ha nmoxy-
MEHTAJIBHOM MOJTBEPKICHUH PACXO/OB JejaeT aKIeHT
CYyI M B Cilydae, KOrja HaJOrOBBIH OpraH IBITAJICS OCIO-
PUTH BKIIIOYCHHE HAJIOTOIIATEIbIINKOM B COCTaB BHE-
peaM3alMOHHBIX PACXOJ0B MPOIIEHTOB 32 MOJb30BAHUE
KPEIUTHBIMH CPEICTBAMHU, OOOCHOBBIBAsI TO TEM, YTO
3aeMHBIC JICHEKHBIC CPEICTBA HE HCIOIB30BAIUCH JUIS
OCYILECTBIICHUS JeSITEIbHOCTH, HAIIPABJICHHONW Ha TIOJTY-
YeHHUe 0X0Aa, a (pakTHyecku ObUIH IepenaHsl 0 Hene-
CTBHUTENIBHOI (MHHUMOM) CHEJIKe Ipyromy JIHIy Ui pea-
nu3anuy B obopore. OHAKO Cy/ OTKIIOHWI TpeOoBaHHE
HaJIOTOBOTO OpraHa, CChUIasiCh Ha JOKYMEHTAJILHOE MO
TBEPIKICHUE CaMOW CHEJIKH M PAcXOJ0B, a TAKKe Ha Halli-
YHe JIeI0BOH 1EIH.

[MToxBoxst nTorn aHanuza cyaeOHOM MPAKTHKU, MOYKHO
OTMETHTH, YTO KOHLEMINS IPUOPUTETA IKOHOMHUYECKOTO
CoZepKaHMs Iepea IpaBoBoi (OpMOH B HacTosIee
BpeMs TIOJTy4niia pa3HOCTOPOHHEE Pa3BUTHE M IIPUMEHS-
eTcsl CylaMy J0CTaTtouHo mupoko. Coneprkanue cyeOHbIX
KOHLICTILIMH B paMKax MPUHIHIIA IIPHOPHUTETA CONCPIKAHUS
nepes; popmMoii, a Takxke (HOpMBI MPOSIBICHUS (peansa-
LIMM) pacCMaTpUBAeMOro MPHHIKIA B MIpeAeiax KaxI0u
13 KOHIIETIIUH (aBTOPCKHI TIOIX0/1) MOKHO MPEJCTAaBUTh
B BHJIC CICAYFOLICH TaOIHIIBI.

OcHoOBHbBIE BBIBO/ABI

1. Tpuanun (TpeboBaHWE) MPHOPUTETAa YKOHOMU-
YECKOTO CO/IEpP)KaHUs Tepea MpaBoBOi (opMoi Xo3sii-
CTBEHHBIX OINEpAIii ABISIETCS LIEHTPAIBHBIM PHHIUIIOM
MC®O. OgHaxo B cuiTy cIoKuBIIHXCA B Poccnn yaeTHBIX
TPaANIIH TPUOPHUTET 3a4aACTYIO COXPAHIETCS 3a IPaBOBOM
(hopMOii XO3IUCTBEHHBIX OMICPAITHIA.

2. Peanm3arus NpuHIUIIA TPUOPUTETA COACPIKAHUS
niepen popmoii B Poccun Bo3MoKHA Ha ypPOBHE OTAEITHHO
B3SITBIX OPTaHU3AIMH TPU BEACHUH UMHU OyXTalITepCcKOTO
ydeTa U cocTaBiieHus Oyxrairepckod (GpUHAHCOBOI)
OTYETHOCTH, a TAK)KE Ha YPOBHE IPABONPHUMEHUTEIBHOMN
MIPaKTHKH (TO €CcTh KBAIM(HUKAINN NEHCTBUIA OpraHn3a-
LU cyJaMH B IIPOLleCCe BO3HUKAIOIUX XO3IHCTBEHHBIX
CIIOPOB).

3. ABTOpaMH MHpPEAJIOKEHO JCICHHE BCEX BapHU-
AHTOB peaJu3alMuM NPHUHIUNA TPUOPHUTETa COAEpKa-
Hus niepe GopMol B PaBONPUMEHHUTEIBHOM NPaKTHKE
Ha 4eTbIpe cyncOHble KOHLEMIUH: KOHIETIIIMI0O MHUMBIX

CIIeJIOK (3KOHOMHUYECKOE COZIepKAaHUE HE COOTBETCTBYET
MIPaBOBOM (popMe CHAETKHN), KOHIIETIINIO TPUTBOPHBIX CHE-
JIOK (TIOMEHA OITHOM MpaBOBOW (HDOPMBI CIETKU APYTOH
C MHBIM SKOHOMHYECKHM COJIEPKAHUEM ), KOHIICTIIIHIO DKO-
HOMHYECKH 000CHOBaHHBIX PACXOJIOB M JIOXOJIOB (OTpaxe-
HHUE HKOHOMHYECKOTO COIEPKAHUS JJaKe TIPH OTCYTCTBUU
MIPABOBBIX OCHOBAHMI1), KOHLEHINIO B3aUMOCBSI3aHHBIX
cnenok (00beaUHEHNE B OJHO I1eJI0€ YKOHOMHUYECKOTO
COZIEPKaHMSI HECKOJIBKHX C/IEIOK, MMEIOUINX Pa3IMIHYIO
IpaBoOBYIO GopMy OO0 pasaeIeHHbIX Ha HECKOJIBKO CaMo-
CTOSITENILHBIX omepaluii). B paMkax ka 0¥l KOHIIETIINI
IIPOBEICH aHAINU3 Cy[JcOHBIX aKTOB C BBIJIEJICHUEM OCO-
OeHHOCTeH peanu3anyuy IPUHINIA TPHOPUTETA COEpKa-
HUS niepest GOpMOi.

JanbHeililiee npoBefeHUE HCCIENO0BAHUM CBA3aHO
¢ aHanm3oM 0a30BbIX KaTeropuiit MC®O B pamMKkax mpuH-
IIUIIa TIPHOPUTETA COACPIKAHUS repest GOpMOH.
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